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Using the illustrative example of the Nigerian Arbitration and Conciliation Act 1988, this research undertakes a comprehensive analysis of the concept of judicial intervention in the arbitral process from a Nigerian law perspective. The research approaches the study from the standpoint that despite the well documented successes of international commercial arbitration as a means of dispute resolution especially those arising from cross border transactions, one recurring controversy has been the question of the necessity or otherwise of the intervention of national courts in the arbitral process. Against that backdrop, the research, after interrogating the necessity for the intervention of national courts in the arbitral process and deciding that there is need for limited intervention by national courts to facilitate rather than impede the arbitral process, then proceeds to examine the correct extent of and the instances when such intervention is required. Very importantly too, the research poses for itself, the question of what extent is the current Nigerian arbitration legal framework a barrier to the observance of the doctrine of non-intervention of national courts in the arbitral process and what are the prospects for reform. To answer that, the relevant provisions of the Nigerian Arbitration and Conciliation Act relating to the question of judicial intervention in the arbitral process are examined in detail to highlight their imperativeness or otherwise. In this regard, the provisions of the Act are considered in three broad stages of the arbitral process: after the institution of the arbitration; the stage of the arbitration proceedings proper; and at the post award stage of recognition and enforcement of awards. In the final analysis, the work proffers some policy recommendations. Specifically, the need for an urgent amendment of the Nigerian Arbitration and Conciliation Act, the Bill for which has been pending before the Nigerian National Assembly for years was stressed.
Key words –Arbitration, Arbitral process, Arbitral awards, judicial interference, judicial non-interference, jurisdiction, National courts, Nigerian courts. 
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1. [bookmark: _Toc67515372][bookmark: _Toc67523176][bookmark: _Toc80808227]CHAPTER ONE

[bookmark: _Toc67508701][bookmark: _Toc67512506][bookmark: _Toc80808228]INTRODUCTION TO THE CONCEPT OF JUDICIAL INTERVENTION IN ARBITRATION

1.0. [bookmark: _Toc67512507][bookmark: _Toc80808229]Overview

1. International commercial arbitration has, especially in the last half-century, emerged as the most preferred means for the resolution of business and commercial disputes particularly in the case of cross border transactions. The latest testament to the overwhelming popularity of international commercial arbitration as a dispute resolution mechanism is the recent announcement by the International Court of Arbitration of the International Chamber of Commerce (ICC) that it recorded a total of 946 new arbitration cases in 2020 – the highest number of cases registered since 2016, when a complex cluster of small disputes effectuated a marked increase in the statistics (“ICC announces record 2020 caseloads in Arbitration and ADR,” 2021). This all the more remarkable when considered against the backdrop of the devastating effect that the Covid-19 pandemic had on different sectors of the economy in 2020.

2. Indeed, there is demonstrable proof of the success of arbitration as a means of dispute resolution as reflected in huge rise in the volume of disputes referred to arbitration; the number of arbitrations actually conducted each year; the growing number of contracts that stipulate arbitration as the parties’ preferred dispute resolution mechanism; the establishment of arbitral institutions in many parts of world; the conscious efforts of governments to be perceived as pro-arbitration; and the increasing use of arbitration to resolve new categories of disputes that were previously considered to be the exclusive preserve of national courts and therefore outside the purview of arbitration (including disputes pertaining to anti-trust, competition, securities, intellectual property, taxation and investor-state disputes, etc), (“International Arbitration,” n.d.).

3. Part of the reasons why parties generally prefer arbitration to the traditional forms of justice delivery i.e. litigation before national courts, include the flexibility that arbitration offers; the opportunity for the parties to select bespoke adjudicators for their disputes, especially arbitrators with requisite expertise; the autonomy that the arbitral process accords to the parties to determine the applicable law and procedure for their dispute; the element of privacy and confidentiality that arbitration affords; and importantly too, the greater capacity for enforceability of arbitral awards using the instrumentality of the New York Convention 1958, (“2018 International Arbitration Survey: The Evolution of International Arbitration - School of International Arbitration,” n.d.).

4. The above notwithstanding, there is, however, near consensus that a limited intervention of national courts in the arbitral process in a way that facilitates the process is a necessity. As Lord Hoffmann of the UK House of Lords explained in the case of West Tankers Inc v RAS Riunione Adriatica di Sicurta SpA (“West Tankers Inc v RAS Riunione Adriatica di Sicurta SpA [2007] UKHL 4 – anti-suit injunctions in support of arbitration | Lexology,” n.d.):

Of course, arbitration cannot be self-sustaining. It needs the support of the courts … Different national systems give support in different ways and an important aspect of the autonomy of the parties is the right to choose the governing law and seat of the arbitration according to what they consider will best serve their interests.

5. Similarly, Ajay Sharma accurately stated that, intervention by a country’s national courts, if excessive or too intrusive, can defeat the whole arbitration process, destroying its sanctity and benefits; and in the long term may lead to crumbling of the institution of arbitration in that country, (Sharma, 2014).

6. From the above, it follows that what differentiates national court systems is the manner in, and the extent to, which the courts intervene or interfere with the arbitral process. Consequently, different jurisdictions are measured, from the pro arbitration jurisdictions to the repressive or anti-arbitration jurisdictions, by reason of the extent to which they interfere with the arbitral process. It is for this reason that this research aims to comprehensively analyse the concept of judicial intervention in the arbitral process from a Nigerian law perspective with a view to identifying descriptive solutions for the practical challenges that judges confront when faced with decisions that can potentially affect the practice of arbitration in Nigeria.

1.1. [bookmark: _Toc67512508][bookmark: _Toc80808230]Research Purpose

7. Despite the well documented successes of international commercial arbitration as a means of dispute resolution especially those arising from cross border transactions, one recurring controversy has been the question of the necessity or otherwise of the intervention of national courts in the arbitral process. As noted above, it is a cardinal characteristic of arbitration that the parties have ultimate control of the dispute resolution system and procedural rules; known as the concept of party autonomy. This is part of the attraction of international arbitration.

8. For this reason, the overriding principle in international arbitration is that of a judicial non-interference in the ongoing conduct of the arbitral proceedings, especially international arbitration. This is a fundamental principle central to the efficacy of the arbitral process and ensures that an arbitration can proceed as envisaged by the parties’ agreement without the delays and other problems associated with the interlocutory judicial review of procedural decisions (Gary Born author, 2014).

9. Under Nigerian law, theoretically speaking, the extent to which a court can intervene in arbitration matters is limited by the provisions of section 34 of the Nigerian Arbitration and Conciliation Act 1988 which provides in no unclear terms that a court shall not intervene in any matter governed by the Act except where so provided in the Act (Dimgba N, 2020). The Nigerian Court of Appeal reinforced this position in Statoil Nig Ltd & Anor v NNPC & 2 Ors (“Statoil (Nig.) Ltd & Anor v. NNPC & 3 Ors | Commercial Law Reports Nigeria,” n.d.). Where the court stated that the intention of the legislature in enacting the above referenced provision in the Arbitration and Conciliation Act is to protect the mechanism of arbitration and to prevent courts from intervening in arbitral proceedings outside the circumstances specified in the Act (Dimgba N, 2020). This must however be counterbalanced by the view expressed by Lord Hoffmann in West Tankers Inc v RAS Riunione Adriatica di Sicurta SpA (“West Tankers Inc v RAS Riunione Adriatica di Sicurta SpA [2007] UKHL 4 – anti-suit injunctions in support of arbitration | Lexology,” n.d.), that "of course, arbitration cannot be self-sustaining. It needs the support of the courts." The historic challenge has always been how to strike the perfect balance and determine the extent of intervention of national courts in the arbitral process that facilitates rather than inhibits the process.

10. Although, as noted above, the approach of Nigerian law is to limit the extent to which a court can intervene in arbitration matters. It is however necessary to interrogate whether this obtains in practice, by analysing available data to reveal whether or not national courts routinely interfere with, and thereby inhibit, the arbitral process. To actualise the above, it becomes imperative to provide a comprehensive analysis of the concept of judicial intervention in the arbitral process and to undertake a careful analysis of academic writings and important judicial decisions on the concept of judicial interference in the arbitral process. This is what the research aims to achieve.

1.2. [bookmark: _Toc80808231]Research Objectives

11. It is against the foregoing backdrop that this research aspires to provide a comprehensive analysis of the concept of judicial intervention in the arbitral process from a Nigerian law perspective. Specifically, the research aims amongst other things, to interrogate the correct extent to which national courts can, under applicable law, intervene or intercede in the arbitral process so as to facilitate rather than inhibit the process. The research also aims to identify descriptive solutions for the conceptual and practical challenges that Nigerian judges confront when presented with actions that can potentially affect the practice of arbitration. In answering this question, this research will also consider the following sub-questions including:

(a) What is the overall attitude of Nigerian courts to the question of party autonomy and the necessity or otherwise of judicial intervention in the arbitral process?
(b) What are the relevant provisions of the Nigerian Arbitration and Conciliation Act relating to the question of judicial intervention in the arbitral process?
(c) To what extent is the current Nigerian arbitration legal framework a barrier to the observance of the doctrine of non-intervention of national courts in the arbitral process and what are the prospects for reform?

1.3. [bookmark: _Toc80808232]Significance of the Study

12. This research aims to contribute to the Nigerian and global economy by helping to provide solutions to one of the major impediments to the practice of international and domestic arbitration in Nigeria in particular and in sub-Saharan Africa in general. There are certainly discussions in existing literature on the concept of judicial interference in the arbitral process. However, there appears to be a gap on the critical question of the extent to which Nigerian courts intervene or intercede in the arbitral process so as to facilitate rather than inhibit the process. It is this gap that this research seeks to fill and to this extent, this research will make original contribution to the existing body of works on international commercial arbitration in general and commercial arbitration in Nigeria in particular.

1.4. [bookmark: _Toc72365116][bookmark: _Toc80808233]Structure of the study

13. This research is divided into 5 (five) chapters. Chapter 1 introduces the research, sets the background, and highlights the research questions, the contribution to literature and the research objectives. Chapter 2 undertakes an in-depth review of the relevant literature to be relied on and sets the conceptual framework for the research. Chapter 3 outlines the research methodology adopted. The research adopts a non-experimental qualitative research design and specifically makes use of semi-structured questionnaires in order to ensure in-depth and detailed responses by the participants and increased materials for the ultimate analysis in the research. Chapter 4 elaborates on the empirical findings from the responses to the semi-structured questionnaires to highlight instances of judicial intervention at different stages of the arbitral process, to wit: before arbitration, during arbitration proceedings proper and at the post award stage and ultimately reveals the true extent to which national courts in Nigeria have intervened or interceded in the arbitral process to determine whether, beyond the rhetoric they have facilitated or inhibited the process. Chapter 5 concludes the research and proffers some recommendations.

1.5. [bookmark: _Toc80808234]Conclusion

14. This Chapter has set the tone for the research by introducing the research and highlighting its contribution to literature and the research objectives. The next chapter will now an in-depth review of the relevant literature to be relied on and sets the conceptual framework for the research.



2 [bookmark: _Toc80808235]CHAPTER TWO

LITERATURE REVIEW
2.1 [bookmark: _Toc80808236]Overview

2.1.1 [bookmark: _Toc80808237]Meaning of Arbitration

1. As with most concepts in the social sciences, arbitration is dynamic and does not admit of a single universally accepted definition. Nevertheless, some authors have made spirited attempts to proffer definitions to the concept. Lew et al (2003) define arbitration as a specially established mechanism for the final and binding determination of disputes, concerning a contractual or other relationship, by independent arbitrators, in accordance with procedures, structures and substantive legal or non-legal standards chosen directly or indirectly by the parties, (Julian D M  Lew, 2003). On his part, Born (2014) after observing that the label adopted by the parties for a dispute resolution mechanism is not decisive in defining the true character of that mechanism, nevertheless proceeded to posit that virtually all authorities accept that arbitration is – and only is – a process by which parties consensually submit a dispute to a non-governmental decision-maker, selected by or for the parties, to render a binding decision resolving a dispute in accordance with neutral, adjudicatory procedures affording each party an opportunity to present its case, (Gary Born author, 2014). Nigerian authorities adopt a similar approach, (Oyekunle and Ojo, 2018).

2. Consistent with the above, international arbitration conventions and most national arbitration laws avoid a definition of arbitration. The Nigerian Arbitration and Conciliation Act 1988 (“Arbitration and Conciliation Act (Cap. A18).,” n.d.) contains no definition of arbitration and merely provides for the forms of arbitration agreement. By way of comparative example, the English Arbitration Act 1996 does not also provide a definition of arbitration but merely sets out clear statements of principle of what is expected from arbitration. Accordingly, section 1 of the Act provides:

(a) The object of arbitration is to obtain the fair resolution of disputes by an impartial tribunal without unnecessary delay expense;
(b) The parties should be free to agree how their disputes are resolved, subject only to such safeguards as are necessary in the public interest.

3. From the above, certain fundamental features of arbitration begin to emerge. According to Lew et al (2003), the general fora for the resolution of disputes are the national courts and these exist and are maintained by the state to provide binding settlement to parties’ disputes. It is a manifestation of state power and responsibility of the state to ensure that appropriately qualified judges are appointed, that there are procedural rules to regulate the basis of jurisdiction and the conduct of cases before the court, (Julian D M  Lew, 2003). Arbitration thus serves as an alternative to a national court procedure and when the parties agree to have their dispute resolved by arbitration, they agree to remove it from the jurisdiction of national courts. The authors therefore further posit that there are four fundamental features of arbitration to wit: it is an alternative to national courts; it is a private mechanism for dispute resolution; it is a process selected and controlled by the parties; and it results in a final and binding determination of the parties’ rights and obligations,(Julian D M  Lew, 2003). 

4. In addition to the above, there are other fundamental concepts of international commercial arbitration which ultimately contribute to the effectiveness and efficiency of the arbitral process; reduces incidents of interference with the arbitral process by national courts; and gives effect to the concept of judicial non-interference in arbitration. Without these concepts, the issue of judicial intervention or non-interference in arbitral process will not arise. Those concepts which will be discussed below include party autonomy, separability or autonomy of arbitration agreements; the competence-competence doctrine; the effects of an Arbitration Agreement; scope of arbitration and arbitrability; the seat of arbitration; etc. 

2.2. [bookmark: _Toc80808238]The underlying concepts in international commercial arbitration

2.2.1 [bookmark: _Toc80808239]Party Autonomy

5. The foundation stone of international commercial arbitration is the arbitration agreement. The agreement records the consent of the parties to submit a dispute to arbitration and except in the rare cases of statutorily mandated arbitration, there can be no arbitration between parties who have not agreed to arbitrate their disputes. Thus, der Berg (1981) states that "obviously, no arbitration is possible without its very basis, the arbitration agreement", (Berg and van den Berg, 1981). 

6. In most legal systems, the existence of a valid agreement is a prerequisite for the commencement and validity of arbitration proceedings, and thus, without an arbitration agreement, a dispute cannot be validly submitted to an arbitral tribunal for resolution. As the US Court held, arbitration is based on a valid agreement to arbitrate between the parties to a dispute. Arbitration is a creature of consent, and that consent should be freely, knowingly, and competently given, (“Steelworkers v. Warrior & Gulf Co., 363 U.S. 574 (1960),” n.d.). The Nigerian Court of Appeal also gave judicial imprimatur to this view when the court held that "the parties to an agreement autonomous. The jurisdiction of an arbitral tribunal derives from the consent of the parties", (“Statoil (Nig.) Ltd & Anor v. NNPC & 3 Ors | Commercial Law Reports Nigeria,” n.d.).

7. In the words of Chukwumerije (1991), the concept of party autonomy is a cardinal element of modern arbitration law and one critical characteristic of arbitration is that the parties have ultimate control of the dispute resolution system and procedural rule, (Chukwumerije, 1999). According to him, this ensures that parties determine the form, structure, system and other details of the arbitration. He further argues that although there are national laws that seek to give effect to, supplement and support the arbitral process, the objective of progressive and pro-arbitration legislations is to support and enforce the parties’ agreement to arbitrate. 

8. What the foregoing implies, therefore, is that apart from the mandatory provisions of the national arbitration laws, it is typically only in the cases where the parties’ agreement is silent as to some aspects of the arbitration process that the provisions of the national laws will take effect. Flowing from the above is the concept of “separability” or “autonomy” of an arbitration agreement and which is crucial to its operation. The separability doctrine, which has been referred to as one of the conceptual and practical cornerstones of arbitration, (Gary Born author, 2014), is to the effect that an arbitration agreement is to be treated as an entirely separate agreement from the main contract in which it is found thus, it survives the termination, breach and invalidity of the contract, (Aastha Chawla, 2020).

2.2.2 [bookmark: _Toc80808240]Doctrine of Separability

9. The doctrine of separability is universally recognised and well captured in Article 16 of the UNCITRAL Model Law, (“UNCITRAL Model Law on International Commercial Arbitration (1985),” 1985) and has been upheld by case law for decades in well-established arbitration friendly jurisdictions. As aptly summarized by Born, (Gary Born, 2014) – the doctrine has huge practical and analytical importance, as well as interrelated consequences, as follows: (i) the arbitration agreement may be subject to a different governing law from that which is applicable to the main contract in which it is found; (ii) because the arbitration agreement is a separate agreement, its validity or invalidity is not necessarily tied to the validity or invalidity of the main contract. Thus, where the main contract is invalid for any reason or whatsoever, it does not necessarily follow that the arbitration agreement is invalid; (iii) the reverse is also the case in the sense that the invalidity, illegality or termination of the arbitration agreement does not necessarily result in the invalidity, illegality or termination of the main contract; (iv) some authorities have also held that the separability doctrine provides the analytical foundation for the competence-competence doctrine, whether the jurisdiction of the arbitral tribunal to rule on its jurisdiction is recognized.

10. In Nigeria the doctrine finds expression in section 12(2) of the Nigerian Arbitration and Conciliation Act which provides:

“For purposes of subsection (1) of this section, an arbitration clause which forms part of a contract shall be treated as an agreement independent of the other terms of the contract and a decision by the arbitral tribunal that the contract is null and void shall not entail ipso jure the validity of the arbitration clause.”

11. In essence, even though the arbitration agreement is part of an underlying contract, it is deemed independent of the main contract, (Feehily, 2018). Therefore, even if a party contests the validity of the main contract, the autonomy of the arbitration agreement will allow for such dispute to still be referred to arbitration and the tribunal will have jurisdiction to determine the validity of the arbitration agreement.

2.2.3 [bookmark: _Toc80808241]Competence-competence doctrine

12. A related concept to the separability doctrine is the equally fundamental doctrine of competence-competence which recognises the authority of an arbitral tribunal to consider and decide disputes over its own jurisdiction including disputes relating to the existence, validity, legality and scope of the arbitration agreement. Most national legal systems recognise the competence-competence principle and generally accord to arbitral tribunals the competence, or jurisdiction to rule on their own competence to determine an issue brought before them,(“Section 12 Arbitration and Conciliation Act (Cap. A18).,” n.d.). Binder (2009) writes that modern international commercial arbitration embraces the competence-competence principle and the arbitrator’s right to rule on his own jurisdiction is one of the reasons why arbitration has flourished so greatly over the past decades, (Binder, n.d.) while Samuel adds that if there is one thing over which modern writers on arbitration seem to agree, it is that arbitrators must be allowed to rule on their own jurisdiction, (Samuel, 1989). 

13. The above position is in my view correct; accords with the position taken by virtually all arbitration friendly jurisdictions; and ensures that the arbitral system is to a large extent immune from the incessant interference by national courts and consequential disruptions that would have been the case if parties were at liberty to submit to the national courts for determination of questions pertaining to the validity of the arbitration agreement and/ or the jurisdiction of the arbitral tribunal. In that sense, therefore, the competence-competence contributes to the effectiveness and efficiency of the arbitral process and reduces incidents of interference with the arbitral process.

2.2.4 [bookmark: _Toc80808242]The effects of an Arbitration Agreement

14. There are important legal effects of a valid arbitration agreement both for the parties to the arbitration agreement as well as for the national courts and arbitrators. On one hand, arbitration agreements confer jurisdiction on private persons who would not otherwise have jurisdiction to decide a dispute in a binding way and they afford parties the right to go to arbitration for the resolution on their disputes as well as an obligation to participate and cooperate in good faith in the arbitration of the parties’ disputes in accordance with the provisions of the parties’ agreement. On the other hand, they also, to some extent, deprive national courts of jurisdiction to resolve disputes which the courts would ordinarily have had jurisdiction to exercise, and impose on parties, who ordinarily have a right of access to national courts, an obligation not to pursue the resolution of disputes that are subject to arbitration, before national courts or other traditional forums of dispute resolution,(“ Article II (3) of the New York Convention 1958).

2.2.5 [bookmark: _Toc80808243]Scope of arbitration and arbitrability

15. One critical factor that determines the extent or otherwise of the interference of the courts with the arbitral process is the question of the categories of disputes, disagreement or claims that the parties have agreed to submit to arbitration. This refers to the scope of the arbitration. An arbitral tribunal has jurisdiction only in cases where the dispute is within the scope of the arbitration agreement. Thus, where the parties have excluded a particular matter from the scope of their arbitration agreement, the tribunal has no jurisdiction to adjudicate over such issues. Closely related to this is the issue of arbitrability of a dispute. While parties generally have the right to refer their disputes to arbitration, there are however certain categories of dispute that are exclusively reserved for national courts. This usually depends on the political, social, and economic policy and interest of the relevant State. The question of whether a particular dispute is capable of being resolved by arbitration is a question of whether the dispute is “arbitrable”. Thus, while arbitration agreements typically define what can be submitted to arbitration, i.e. the scope of the arbitration, arbitrability does not depend on the content of an arbitration agreement but depends on the broader fundamental principle of a relevant governing law which provides that particular disputes cannot be submitted to arbitration notwithstanding the parties to the disputes or what their agreement provides.

2.2.6 [bookmark: _Toc80808244]The seat of arbitration

16. One other concept of central importance to the international arbitral process is the seat of arbitration. The arbitral seat, which also goes by way of other labels including the place of arbitration, the forum, the siege, the situs or the locus arbitri, (Bühler et al., n.d.),  refers to the national system where an international arbitration has its legal domicile, the laws of which generally govern the arbitral proceedings. In the words of Buhler & Webster (2008), one significance of the seat is that for legal reasons the arbitration is to be regarded as situated in that state or territory and it identifies a state or territory whose laws will govern the arbitral process, (“Garuda v. Birgen Appeal,” n.d.). For our present purposes, the seat determines the judicial system which is potentially able to intervene or interfere with the arbitral process.

2.2.7 [bookmark: _Toc80808245]Judicial non-interference in arbitration

17. Against the foregoing backdrop, Born (2014) theorises that one overriding principle of international arbitration is judicial non-interference in the conduct of arbitral proceedings, to ensure that arbitration can proceed as envisaged by the parties’ agreement without the delays, second-guessing and other problems associated with the interlocutory judicial review of procedural decisions(Gary Born author, 2014). Born had in a separate article earlier postulated that one cardinal benefit of the arbitral process is the procedural flexibility that it accords the parties, (Born, 2009). For him, parties agree to arbitrate their disputes with the objective of obtaining fair and neutral procedures which are flexible, efficient, and capable of being tailored to the needs of their particular dispute, without reference to the formalities and technicalities prevalent in national courts. From the above flows the principle of judicial intervention or non-interference in commercial arbitration.

18. It is however easy to discern that Born leans strongly in favour of the policy of judicial non-interference and therefore accords less significance to the need to strike a balance between  the necessity for judicial non-interference in the arbitral process on one hand and the necessity for judicial intervention in appropriate situations on the other hand. As stated in the preceding chapter, arbitration is not self-sustaining but needs the support of the courts. Without the support of national courts, in terms of making interim orders where necessary; providing evidentiary support to the arbitral process; issuing injunctive reliefs to give effect to the above; recognising and enforcing arbitral awards; etc., the arbitral process would not be efficient. It therefore follows that a certain degree of intervention or assistance by the national court is required to facilitate the arbitral process.

2.2.8 [bookmark: _Toc80808246]Judicial Intervention v Judicial Interference

19. The counterbalancing argument is provided by A.T. Bello who helpfully provides some of instances where the assistance or interventions of national courts have been required in the arbitral process, (Bello, 2019). According to him, these instances include helping to constitute, or fill vacancies in, an arbitral tribunal; compelling a party to submit to arbitration, and relatedly staying or dismissing litigations that contravene a valid arbitration clause; in limited circumstances, issuing anti-suit injunctions to prevent a party subject to a court's jurisdiction from pursuing litigation in breach of a valid arbitration agreement especially in foreign jurisdictions; compelling discovery or other disclosure in aid of arbitration; enforcing subpoenas issued by an arbitral tribunal; granting provisional relief in aid of arbitration, or enforcing certain interim relief orders issued by tribunals; and above all, recognising and enforcing arbitration awards, or setting aside same in deserving circumstances; etc.

20. Meanwhile, Delaume (1984) had a long time ago observed that while it is generally recognised that, to be fully effective, transnational arbitration must be freed from judicial interference, it is also acknowledged that arbitration ‘needs the support of national law if it is work to effectively, (Delaume and Lew, n.d.). This also accords with the views expressed by Redfern that arbitration ‘needs the support of national law if it is work to effectively, (Redfern, 1986). The delicate issue therefore is how to strike the right balance between respect for the wishes of the parties to use a private system of dispute resolution and the interests of the State in superintending the process.


21. No one perhaps captures the situation better than Lutz (1988) who describes the relationship between national courts and international arbitration as intriguing, (“Lutz, Robert E.,” n.d.). According to him, the relationship is most interesting and almost paradoxical because on the one hand, the judiciary is often essential in guaranteeing the integrity of the arbitral process, while on the other hand, the fear of involvement by the judiciary is precisely the reason many parties enter into arbitration. This is similar with the views of Chukwumerije (1991) who brilliantly captures the argument by the contending considerations. For him, on the one hand is the interest of the parties in a speedy, inexpensive and final resolution of their dispute, and on the other hand, is the interest of the State in ensuring the fairness, impartiality and integrity of the arbitral process, (Chukwumerije, 1999). In his contribution, Sharma adds that the only area of contention is the question of the extent of such intervention since it is agreed that excessive or too intrusive intervention by a country’s national courts can defeat the whole arbitration process, destroying its sanctity and benefits; and in the long term may lead to crumbling of the institution of arbitration in that country, (Sharma, 2014). Lutz (1988) divides his discussion on the question of judicial intervention into different stages of intervention including intervention at the stage of initiation of arbitration proceedings, intervention during the course of the proceedings and intervention at the post arbitration stage i.e. during the recognition and enforcement stage. This research shall adopt the helpful approach of Lutz by considering the extent of judicial intervention in the Nigerian arbitral process from the three stages of the process.

2.2.9 [bookmark: _Toc80808247]Judicial Intervention in the arbitral process in Nigeria

22. Dimgba restated the position under Nigerian law to the effect that a court shall not intervene in any matter governed by the Act except where so provided in the Act, (Dimgba, N. et al, 2020). Their book interrogates the interaction between national courts and arbitral tribunals and aims to answer the questions, what level of judicial intervention is required for arbitration and what is the role of national courts in making the arbitral process more effective? They however fail to answer the question they sets in the title of the chapter by declining to categorically take a stand regarding whether the relationship between national courts and arbitral tribunals in Nigeria is that of forced partnership or a true partnership. Similarly, the authors referenced Chief Justice James Allsop of Australia as identifying three qualities required of national courts with regards to support for arbitration, to wit: the courts must be international in focus and approach; the court must be commercial in focus and approach and understand the commerce involved in the dispute; and the court must understand arbitration. The authors stopped short of considering whether Nigerian courts, by virtue of their decisions, possess some or all these qualities. This research will attempt to answer that.

2.3 [bookmark: _Toc80808248]Conclusion

23. This chapter has considered the views of diverse authors on the subject judicial intervention in international arbitration. The chapter also considered some salient concepts such as party autonomy, separability of arbitration agreements; the competence-competence doctrine; the effects of an Arbitration Agreement; scope of arbitration and arbitrability; as well as the concept and legal significance of the seat of arbitration.

24. Without these fundamental concepts, the issue of judicial intervention or non intervention in the arbitral process will not arise. As the Chapter has shown, the doctrine of party autonomy acknowledges that the ultimate control of the dispute resolution system and procedural rule belongs to the parties and ensures that the parties’ wishes are upheld. Similarly, the separability or autonomy of arbitration agreements serves to insulate the arbitration agreement and the jurisdiction of the tribunal from any invalidity of the main contract which would have opened the doors to intervention by national courts; the competence-competence doctrine takes away from the national courts the primary powers of determining questions of validity of the arbitration agreement and the jurisdiction of the tribunal and empowers the latter to determine its own jurisdiction; etc. These and other relevant concepts of arbitration provide the necessary background for the smooth running of the arbitral system and ensure the minimalisation of judicial interference in the arbitral process



3 [bookmark: _Toc80808249]CHAPTER THREE

[bookmark: _Toc80808250]RESEARCH METHODOLOGY

3.1 [bookmark: _Toc80808251]Overview

25. To achieve the aims and objectives of this research, it becomes imperative to outline the methodology to be adopted in the research. Accordingly, this is the Research Methodology Chapter.
3.2 [bookmark: _Toc80808252]Research Paradigm

26. As with virtually all concepts in the social sciences, research paradigm does not lend itself to one universally accepted definition that is not without criticism. Nevertheless, attempts have been made, and will continue to be made to define the concept. The phrase research paradigm is believed to have been first coined by Kuhn (1962) in his work, Structure of Scientific Revolution where he defined it as “an integrated cluster of substantive concepts, variables and problems attached with corresponding methodological approaches and tools ( Kuhn, Thomas S, 1962.:.)”. There have also been more recent attempts at defining research paradigm, such as that of Blaikie, (Blaikie and Priest, 2016) who views it as a set of governing principles that describes the procedures and processes of acquiring knowledge. 

27. Research paradigm is also widely accepted as the world view that guides a research or an investigation.(Mackenzie and Knipe, 2006). Put differently, it is the perspective, or thinking, or school of thought, or set of shared beliefs, that informs the meaning or interpretation of research data. (Kivunja and Kuyini, 2017). A research paradigm inherently reflects the researcher’s beliefs about the world that s/he lives in and wants to live in. It constitutes the abstract beliefs and principles that shape how a researcher sees the world, and how s/he interprets and acts within that world (Lather, 2011). On their part, (Denzin and Lincoln, 2017), define paradigms as human constructions, which deal with first principles or ultimate indicating where the researcher is coming from so as to construct meaning embedded in data.

28. For the purpose of this present research, research paradigm will be considered as the well-defined set of rules, principles and guidelines that guide a researcher in his quest for the acquisition of knowledge and which enables the findings to be scientifically verified and justifiable.

29. [bookmark: _Hlk79743976]There are three basic questions that form the structure of all research inquiry (Makombe, 2017): “what is there to be known about the form and nature of reality? What is the relationship between the researcher [who seeks to know] and that which can be known about reality? and how can the researcher go about attempting to know that which can be known about the reality?” (Makombe, 2017) further writes that it is the answers to these three questions that drive the choices of the paradigm, the method, and the design of any research. This is because the three concepts are so interconnected that the answer to any one of these questions significantly impacts on the answer to the other two (Guba & Lincoln, 1994). The first structural question of ascertaining what is there to be known about reality is also referred to as the ontology question; the second question that examines the relationship between the researcher and that which can be known about reality is the epistemology question; and the third question of how the researcher can go about in his quest to determine what can be known about reality is the methodological question. Together, these three constitute the elements of research paradigm. (Guba & Lincoln, 1994) however believe that there is a fourth element, that of axiology.

30. Epistemology derives from the Greek word, episteme means knowledge. Epistemology is used in research to describe how a researcher obtains knowledge about the truth or reality or about what counts as knowledge within the world (Cooksey and McDonald, 2011). Epistemology is concerned with the very bases of knowledge – its nature, and forms and how it can be acquired, and how it can be communicated to other human beings (Makombe, 2017). It focuses on the nature of human knowledge and comprehension that the researcher or knowledge seeker, can possibly acquire so as to be able to extend, broaden and deepen understanding in the chosen field of research. As Thomas A. Schwandt, (1997) put it, it is the study of the nature of knowledge and justification. 
31. Thus, for every research including the present one, critical questions must be asked such as: is knowledge something which can be acquired on the one hand, or, is it something which has to be personally experienced? What is the nature of knowledge and the relationship between the knower and the would-be known? What is the relationship between the inquirer, and what is known? These questions are important because they help the researcher to position themselves in the research context so that they can discover what else is new, given what is known. To the extent that this research relies in part on data gathered from knowledgeable people in the field of arbitration as well as from demonstrable, objective facts, the epistemology of this research is grounded on authoritative knowledge and empirical epistemology.

32. Ontology is a branch of philosophy concerned with the assumptions we make in order to believe that something makes sense or is real, or the very nature or essence of the social phenomenon that is being investigated (Scotland, 2012). Ontology is the philosophical study of the nature of existence or reality, of being or becoming, as well as the basic categories of things that exist and their relations. It examines the researcher’s underlying belief system about the nature of being and existence. 

33. Ontology is critical to a paradigm because it helps to provide an understanding of the things that constitute the world, as it is known (Scott and Usher, 2010). It seeks to determine the real nature, or the foundational concepts which constitute themes that are analysed to make sense of the meaning embedded in research data. Ontology leads to questions such as: Is there reality out there in the social world or is it a construction, created by one’s own mind? What is the nature of reality? In other words, Is reality of an objective nature, or the result of individual cognition? What is the nature of the situation being studied? Ontology helps the researcher to conceptualise the form and nature of reality, which assumptions are crucial to understanding how the researcher makes meaning of the data gathered and help to orientate the researcher’s thinking about the research problem, its significance, and best to approach it so as to contribute to its solution (Makombe, 2017).


34. Methodology is the broad term used to refer to the research design, methods, approaches, and procedures used in an investigation that is well planned to find out something (Keeves, 1997). It is the umbrella that covers all such concepts as data gathering, participants, instruments used, and data analysis. The methodology of a research articulates the logic and flow of the systematic processes followed in conducting a research project, so as to gain knowledge about a research problem (Makombe, 2017). It includes assumptions made, limitations encountered and how they were mitigated or minimised. It focuses on how we come to know the world or gain knowledge about part of it (Moreno, 1947) and answers such questions as how to go about obtaining the desired data, knowledge and understandings in order to answer the research question and thereby make a contribution to knowledge.

35. Lastly, axiology refers to the ethical issues that need to be considered when planning a research proposal. It considers the philosophical approach to making decisions of value or the right decisions (Finnis, 2011). Axiology involves defining, evaluating and understanding concepts of right and wrong behaviour relating to the research. It considers what value should be attributed to the different aspects of our research, the participants, the data and the audience who shall access the research results.

36. Axiology addresses the following questions. What values will a researcher live by or be guided by in the conduct of the research? What ought to be done to respect all participants’ rights? What are the moral issues and characteristics that need to be considered? Which cultural, intercultural and moral issues arise and how will they be addressed? How can the researcher secure the goodwill of participants? How can the research be conducted in a socially just, respectful and peaceful manner? How shall risks or harm be avoided or at least minimised, whether it be physical, psychological, legal, social, economic or other? (Council, 2018). These are the elements of research paradigm.

37. There are two broad paradigms – the empirical paradigms and the normative paradigms (Makombe, 2017). The empirical paradigms comprise of positivism/post positivism and anti-positivism while the normative paradigms consist of interpretivism, social constructivism, critical theory, and pragmatism.

38. Generally speaking, positivism “…strongly emphasises the anti-speculative attitude in both scientific theorising and in philosophy, the ideals of caution, clarity and precision, the preference for scientifically solvable and practically useful problems” (Giedymin, 1975, p. 277). Positivism is also generally referred to as the scientific method. This is because it is quite prescriptive about how to practice science. Positivists believe that strict adherence to methodological rules results in objective truth (Åge, 2011) and that that truth is extrinsic and discoverable (Xinping, 2002). Positivism “…advocates identifying the problems, putting forward theoretical hypotheses, and then using methods such as experimentation or investigation to test and verify hypotheses. The basic research process is: problem - hypothesis – proposition – verification - conclusion” (Xinping, 2002, p. 40) Positivists uphold the notion that this basic proposition or premise applies to all sciences no matter the diversity of the subject matter (Giedymin, 1975)

39. However, some scientists from some disciplines of social sciences and humanities tend to regard positivism as, not only deterministic, and mechanistic, but also to some extent, parochial. As Giedymin, (1975) explains, difficulty is experienced in operationalizing cultural phenomena to concepts of a mechanistic nature and for human activities of the nature similar to creative activities, no deterministic laws can be used to predict them.

40. Antipositivists on the other hand are empiricists, but those who are opposed to the narrow application of positivisim. As Giedymin, (1975) observes that there is more agreement between positivists and antipositivists than there are differences. One major criticism of positivism and quantitative methods is the nomothetic or idiographic disjunction (Guba & Lincoln, 1994). This refers to the fact that generalization, the objective of positivism, is hardly applicable to the individual cases. This has given rise to scientific interest in alternative paradigms. Thus, Guba & Lincoln, (1994) write that interest in alternative paradigms was stimulated by a growing dissatisfaction with the patent overemphasis on quantitative methods. This has given rise to the normative paradigms.

41. The proponents of the normative paradigms pose the question “…whether scientific problems in the social sciences can be divorced from questions of value” (Giedymin, 1975, p. 288). The most well-articulated normative paradigm is interpretivism. The central endeavour of the interpretivist paradigm is to understand the subjective world of human experience (Guba & Lincoln, 1994). This accords with the views of Dianne L. Ferguson, (1993) who explained interpretivist paradigm in the following words: 

At the risk of oversimplification, interpretivism might be simply characterized as the belief that “facts” are not things out in some objective world waiting to be discovered, but, rather, are the social constructions of humans who apprehend the world through interpretive activity. (p. 36)

42. The interpretivist paradigm approach attempts to ‘get into the head of the subjects being studied’ so to speak, and to understand and interpret what the subject is thinking or the meaning s/he is making of the context (Makombe, 2017). 

43. The other types of normative paradigms are Social Constructivism, also referred to as naturalistic inquiry, and which “…denotes an alternative paradigm whose breakaway assumption is the move from ontological realism to ontological relativism” (Guba & Lincoln, 1994, p. 109); Criticalism (or Critical theory) which includes participatory inquiry, neo-Marxism, materialism and feminism (Guba & Lincoln, 1994) and critical race theory (Logan, 2016), (Joel M Modiri, 2012)  among others, and believes that participative research is subjective-objective and self-reflexive; and Pragmatism which is the paradigm that accommodates mixed methods and is therefore applicable to both quantitative and qualitative methods. As Doyle et al., (2009) noted, “[t]he philosophical underpinning of pragmatism allows and guides mixed methods researchers to use a variety of approaches to answer research questions that cannot be addressed using a singular method.”‬‬‬‬‬‬‬‬

44. The paradigm adopted in this research is the interpretivism paradigm. This is because, under the interpretivism paradigm, emphasis is placed on understanding the individual and their interpretation of the world around them and because the key tenet of the Interpretivist paradigm is that reality is socially constructed (Bogdan and Biklen, 1998). Further, in this paradigm, theory does not precede research but follows it so that it is grounded on the data generated by the research act. Thus, the answer to my research questions will depend largely on the views of the users of the arbitration process in Nigeria.
45. As noted above, while there are certainly discussions in existing literature on the concept of judicial interference in the arbitral process, there is clearly a gap on the critical question of the extent to which Nigerian courts intervene or intercede in the arbitral process so as to facilitate rather than inhibit the process. It is this gap that this research seeks to fill and to this extent, this research will make original contribution to the existing body of works on international commercial arbitration in general and commercial arbitration in Nigeria in particular. Adopting the interpretivism paradigm will enable this research to study the above question from the lens of arbitration users and participants – arbitrators, counsel and parties alike, as well as arbitration teachers, to understand how they comprehend the arbitral process in general and the concept of judicial intervention in the arbitral process in particular. Therefore, the adoption of the interpretivism paradigm is central to the actualisation of the research objectives.
3.3 [bookmark: _Toc80808253]Research Design
46. In the words of (Creswell, 2014), the researcher not only selects a qualitative, quantitative, or mixed methods study to conduct; he also decides on a type of study within these three choices. Research designs are types of inquiry within qualitative, quantitative, and mixed methods approaches that provide specific direction for procedures in a research design. Or as Denzin and Lincoln, (2017) put it, they are strategies of inquiry. As Creswell, (2014) perceptively observes, the designs available to the researcher have grown over the years as computer technology has advanced our data analysis and ability to analyse complex models and as individuals have articulated new procedures for conducting social science research.
47. The research design puts the research into focus by integrating and harmonising the research objectives to the data collection process, therefore enhancing the synergy, coherency, and logical flow of the research finding (Creswell, 2014). In other words, while the world view of the researcher, i.e. the research paradigm focuses on the rules or governing principles that describe the procedures and processes of acquiring knowledge, the research provide the approaches that provide specific direction for procedures to be adopted. Put differently, research design harmonises the paradigm and approach and creates a unified blueprint to answer the research questions and achieve the research objectives (Grix, 2010).
48. This research adopts a non-experimental qualitative research design, specifically the use of structured questionnaires for data collection. Survey research provides a description of trends, attitudes, or opinions of a population by studying a sample of that population. It includes cross-sectional and longitudinal studies using questionnaires or structured interviews for data collection—with the intent of generalizing from a sample to a population (Fowler, 2008).
49. The rationale for the choice of this design is because it provides a relatively wide pool of data thus enabling the researcher to obtain a wide spectrum of views from arbitration users including arbitrators; private legal practitioners in law firms who have appeared as counsel in arbitrations; in-house counsel whose organisations use the arbitral process; and law lecturers. This accords with the objectives the research to provide a comprehensive analysis of the concept of judicial intervention in the arbitral process in Nigeria, undertake a careful analysis of academic writings and important judicial decisions on the concept of judicial interference in the arbitral process and proffer workable recommendations on how to enhance the process. A non-experimental qualitative research design specifically the use of semi-structured questionnaires for data collection, will ensure in-depth and detailed responses by the participants and increased materials for the ultimate analysis in the research.

3.4 [bookmark: _Toc80808254]Sources of Data
50. For the purpose of this research, two broad sources of data are employed – the primary sources and the secondary sources. The primary source of data for this research are derived from a total of 32 legal practitioners who are all called to the Bar in Nigeria and who have varying degrees of involvement in the arbitral process in Nigeria as arbitrators; private legal practitioners in law firms who have appeared as counsel in arbitrations; in-house counsel whose organisations use the arbitral process; and law lecturers. 
51. There is no gainsaying the fact that the collection of first-hand data directly from a broad range of research participants is considered as a more credible source of data because it is a direct reflection of the participants' opinions, experience, and perception, it is also more in-depth, precise, and explanatory (Miles and Huberman, 2013)
52. In light of the research purpose which include to provide a comprehensive analysis of the concept of judicial intervention in the arbitral process and to undertake a careful analysis of academic writings and important judicial decisions on the concept of judicial interference in the arbitral process, the research will employ a doctrinal/literature-based research method drawn from secondary sources of data including the Nigerian arbitration legislation; relevant international arbitration conventions applicable to Nigeria; and judicial/arbitral decisions on the above. Other secondary sources of data and information are international arbitration law textbooks, journal articles, law reviews and comments, conference papers, and reports of relevant international arbitration institutions. These secondary data will be used to support the findings of the primary data.

3.5 [bookmark: _Toc80808255]Instrument of Data collection 
53. As noted above, the research adopts a non-experimental qualitative research design. Accordingly, a survey by way of semi-structured written questionnaires using Google Forms will be the instrument of choice for data collection. The semi-structured interview is a qualitative data collection strategy in which the researcher asks informants a series of predetermined but open-ended questions while the respondent’s answer is documented and subsequently analysed. A major benefit of the semi-structured questionnaire format and determinant factor behind its adoption as the instrument of choice for data collection for this research is the potential for obtaining in-depth and detailed responses from a wide range of respondents which translates into veritable data for analysis.
54. The survey questions were drafted bearing in mind the overarching theme and objectives of the research. As illustrated below, the survey questions have been drafted in an open-ended format to allow for sufficient room to enable the respondents express themselves while remaining within the bounds of the question. As advised by Paris and Winn, (2013) the open-ended format also allows for probes, thus leading to better and richer insights. The adopted tool of choice was also selected to ensure that the data is collected in a scientific and consistent manner and to enhance the accuracy, validity, and reliability of the findings. It is hoped that the respondents will bring their extensive experiences to bear in providing insightful responses to the questions.
3.6 [bookmark: _Toc80808256]Participants of the Study
55. In view of the technical nature of the area of the research, the survey was not opened to the public but was instead strategically targeted at legal practitioners who have been called to the Nigerian Bar and who have a working knowledge of the Arbitration and Conciliation Act. Further, the survey was targeted at those who have been directly involved in Commercial arbitration. For this reason, the questions were carefully crafted to provide the background and qualification of the respondents and by extension the extent of reliability of their responses. In the cases where the respondents do not have sufficient knowledge of the subject their responses are discarded. This also explains why over one hundred respondents were targeted and more than thirty responses were received. The respondents who responded to the survey are all legal practitioners based in Nigeria and among them include those who have varying degrees of involvement in the arbitral process in Nigeria as arbitrators; private legal practitioners in law firms who have appeared as counsel in arbitrations; in-house counsel whose organisations use the arbitral process; and law lecturers.

3.7 [bookmark: _Toc80808257]Ethical Considerations
56. From an axiological perspective, there are a number of critical questions which this research must answer and satisfy to protect the rights of the survey participants. Those questions include what are the moral issues and characteristics that need to be considered? Which cultural, intercultural and moral issues arise and how will they be addressed? How can the researcher secure the goodwill of participants? How can the research be conducted in a socially just, respectful and peaceful manner? How shall risks or harm be avoided or at least minimised? etc.
57. As highlighted in the questions which are reproduced at the end of this Chapter, just like the principle of party autonomy is the cardinal feature of the international arbitral process, so is the consent of the respondents central to the entire process. The participants were all over the age of 18 years and were expressly advised that they can choose to terminate their participation at any time for any reason. The researcher is also bound by the principle of anonymity and will therefore ensure that the names and personal details of the participants will not be revealed.

3.8 [bookmark: _Toc80808258]Analysis of data
58. The data collected from the semi-structured questionnaires will be analysed using the thematic analysis approach. The thematic analysis approach is one of the most common forms of analysis within qualitative research. It emphasises identifying, analysing, and interpreting patterns of meaning within qualitative data. It is usually applied to a set of texts, such as interview transcripts, or in this case, responses to the semi-structured questionnaires. The data analysis involves a close examination of the received data to identify common themes such as topics, ideas and patterns of meaning. According to Paris and Winn, (2013), the method for thematic analysis include: the transcription of responses to the questionnaires; coding of data; a close examination of the data to identify common themes; development of the themes; synthesisation of the themes with secondary literature and the discussion of the findings.

3.9 [bookmark: _Toc80808259]Conclusion
59. The aim of the research methodology adopted is to ensure that the outcome of the study is verifiable and accepted as an original contribution to the body of knowledge. It is hoped that that the outcome of the study will lend credence to the central thesis of this research that the principle of judicial non-interference in international arbitral proceedings is the central pillar of contemporary international arbitration; while Nigerian courts are doing the best they can to provide institutional support to the arbitral process within the limits of their remit under the Arbitration and Conciliation Act, a lot still needs to be done to ensure the actualisation of the Nigerian arbitration policy of not only making Nigeria arbitration friendly, but also that Nigeria becomes a veritable arbitration hub in the sub-Saharan Africa region. On the strength of the findings of the research, recommendations will be proffered.



Arbitration Questionnaire

My name is Emeka Emmanson Okoroafor. I am a student of Griffith College in Dublin Ireland. I am interested in understanding the role of national courts in the arbitral process using Nigeria as a case study. For this study, you will be presented with information relevant to the role of national courts in the arbitral process in Nigeria. Then, you will be asked to answer some questions about it. Your responses will be kept completely confidential. The study should take you around 5 minutes to complete. You will receive incentives for your participation. Your participation in this research is voluntary. You have the right to withdraw at any point during the study. The Principal Investigator of this study can be contacted at emekaemmanson.okoroafor@student.griffith i.e. by clicking the button below, you acknowledge: Your participation in the study is voluntary. You are 18 years of age. You are aware that you may choose to terminate your participation at any time for any reason.

3.9.1 [bookmark: _Toc80808260]Interview Questions

1. What is your name?
1. When were you called to the Nigerian Bar?
1. Did you study commercial arbitration in University?
1. On a scale of 1-10, how conversant are you with the provisions of the Nigerian Arbitration and Conciliation Act?
1. [bookmark: _Hlk46145620]Have you been directly involved in a commercial arbitration case before? If yes, how many?
1. What was the nature of your direct involvement in commercial arbitration?
1. Do you believe in the concept of party autonomy and why?
1. In your experience, do you agree that the Nigerian judicial system is arbitration friendly and why?
1. In what ways do Nigerian courts support arbitration?
1. In what ways do Nigerian courts inhibit the arbitral system?
1. What is the most positive thing you have experienced in a Nigerian court in relation to the arbitral process?
1. What is the most negative thing you have experienced in a Nigerian court in relation to the arbitral process?
1. In your opinion, should the courts be involved in the appointment or removal of arbitrators and why do you think so?
1. What is the one thing that you expect Nigerian courts to do better to support the arbitral process?
1. On a scale of 1-10, how do you rate the Nigerian Arbitration and Conciliation Act in terms of its contributions to the actualisation of the principle of judicial non-intervention?
1. What is the singular most important provision of the Nigerian Arbitration and Conciliation Act that you think should be amended to facilitate the arbitral process in Nigeria?
1. What general suggestions do you have for the improvement of the arbitral system in Nigeria?



4. [bookmark: _Toc80808261]CHAPTER FOUR

[bookmark: _Toc80808262]PRESENTATION AND DISCUSSION OF THE FINDINGS

4.1 [bookmark: _Toc80808263]Overview

60. The first two chapters of this research have outlined the position that one of the overriding principles of commercial arbitration is that of judicial non-interference in the conduct of arbitral proceedings, especially international arbitration, to ensure that an arbitration can proceed as envisaged by the parties’ agreement without the delays, second-guessing and other problems associated with the interlocutory judicial review of procedural decisions, (Gary Born author, 2014). The third chapter outlined the research methodology adopted. As noted in that chapter, this research adopts a non-experimental qualitative research design, specifically the use of structured questionnaires for data collection. 

61. Two broad sources of data are employed – the primary sources and the secondary sources. The primary source of data for this research are derived from a total of 32 legal practitioners who are all called to the Bar in Nigeria and who have varying degrees of involvement in the arbitral process in Nigeria as arbitrators; private legal practitioners in law firms who have appeared as counsel in arbitrations; in-house counsel whose organisations use the arbitral process; and law lecturers. This chapter presents the data gathered, the analysis undertaken, and the information obtained from it.

62. The qualitative approach to the presentation and findings entailed an in-depth analysis of the responses to the structured questionnaires derived from the 32 respondents. As also stated in the previous chapter, the interview was conducted using Google Forms to extract detailed responses from the participants. Upon receipt of the responses, I automatically harvested them using the Google Forms in order to draw a link between the conceptual framework and the fundamental questions which the research set out to answer, to wit:

(d) What is the overall attitude of Nigerian courts to the question of party autonomy and the necessity or otherwise of judicial intervention in the arbitral process?
(e) What are the relevant provisions of the Nigerian Arbitration and Conciliation Act relating to the question of judicial intervention in the arbitral process?

(f) To what extent is the current Nigerian arbitration legal framework a barrier to the observance of the doctrine of non-intervention of national courts in the arbitral process and what are the prospects for reform?

63. Using the same format adopted for the literature review which sets the conceptual framework for the research, this Chapter 4 elaborates on the empirical findings from the responses to the semi-structured questionnaires to highlight instances of judicial intervention at different stages of the arbitral process, to wit: before arbitration, during arbitration proceedings proper and at the post award stage and ultimately reveals the true extent to which national courts in Nigeria have intervened or interceded in the arbitral process to determine whether, beyond the rhetoric they have facilitated or inhibited the process. The responses align with the central thesis of this research which is to the effect that there is a necessity for the limited intervention of national courts in the arbitral process in a way that facilitates rather than inhibits the process, (Bamigboye, 2015). This chapter shall now present the findings having regard to the research objective which is to interrogate the correct extent to which national courts can, under applicable law, intervene or intercede in the arbitral process so as to facilitate rather than inhibit the process.
4.2 [bookmark: _Toc80808264]Findings
4.2.1 [bookmark: _Toc80808265]Statistical Data

64. Owing to the technical nature of the area of the research, the survey was not opened to the public but was instead strategically targeted at legal practitioners who have been called to the Nigerian Bar and who have a working knowledge of the Arbitration and Conciliation Act. In all 32 responses were received which sufficient wide enough to enable the researcher validly to draw some conclusions from the responses. 

4.2.2 [bookmark: _Toc80808266]Demographical Data

65. There was no special demographic group targeted for the purpose of this interview, consequently the respondents were not asked to indicate their age or gender. However, the respondents were asked when they were admitted to the Nigerian Bar as legal practitioners. As the table below indicates, the years of experience of the respondents range from three years to fourteen years. There was one respondent who indicated his date of call to the Nigerian Bar as 20 November 2021. This was clearly an error as the respondent was indeed called to the Nigerian Bar on 20 November 2012.
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[bookmark: _Toc80808267]Figure 1: Interview Result

4.2.3 [bookmark: _Toc80808268]Knowledge of Commercial Arbitration

66. As previously stated, the respondents are all legal practitioners based in Nigeria and among them include those who have varying degrees of involvement in the arbitral process in Nigeria as arbitrators; private legal practitioners in law firms who have appeared as counsel in arbitrations; in-house counsel whose organisations use the arbitral process; and law lecturers. Further, to ensure the validity and reliability of the research, in the cases where the respondents do not have sufficient knowledge of the subject, their responses are discarded. In terms of studying, when asked whether they studied Commercial Arbitration in school, less than half of the respondents (43.8%) responded in the affirmative while almost half (46.9%) responded in the negative. Curiously almost one-tenth of the respondents said maybe.
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67. The above is consistent with what was anticipated because Commercial Arbitration is for inexplicable reasons not studied in Nigerian Universities as an undergraduate course. A significant majority of arbitration practitioners in Nigeria lack formal education in the area of law and derive their knowledge and expertise either from attending courses or from self-development efforts. It also partly explains the early aversion that Nigerian judges historically greet arbitration as a dispute resolution mechanism. This state of affairs needs to be remedied.

68. Thankfully the above findings do not significantly diminish the quality of the responses as most of respondents indicated that they were very familiar with the provisions of the Nigerian Arbitration and Conciliation Act. An overwhelming majority of respondents are very familiar with the provisions of the Act, with over one-tenth immodestly considering themselves to be absolutely familiar with the provisions of the legislation. This is also consistent with the point earlier made that a significant majority of arbitration practitioners in Nigeria derive their knowledge and expertise either from attending courses or from self-development efforts.
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4.2.4 [bookmark: _Toc80808271]Commercial Arbitration Experience

69. Related to the above issue is the actual experience of the respondents in order to enhance the accuracy, validity, and reliability of the findings. Almost 80% of the respondents have been directly involved in arbitration proceedings in one capacity or the other while one seven of the respondents, representing 21.9% have no prior involvement.
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4.2.5 The concept of Party Autonomy

70. All but two of the respondents to the interview questionnaires agree that the concept of party autonomy is the hallmark of the arbitral process. Of the two dissenting views, one came from the only respondent who has no knowledge of the provisions of the Arbitration and Conciliation Act. Consequently, the response in its entirety was disregarded, leaving only one dissenting view. An illustrative example of a response in favour of party autonomy comes from a respondent who believes that the sanctity of arbitration demands that parties are allowed to directly navigate the process themselves; that it permits parties to create a custom-tailored procedure to meet their desired needs; and that it gives parties power to select neutral decision makers and experts in the field of dispute. Some of the phrases used by the respondents to characterise party autonomy include, the hallmark of arbitration, a vital factor in arbitration, and the bedrock of commercial arbitration.

4.2.6 Whether Nigeria is an Arbitration Friendly Jurisdiction

71. The preponderance of the responses is in favour of describing Nigeria as an arbitration friendly jurisdiction. This is however tempered with a note of caution and an admission by most of the respondents that a lot more work still needs to be done in this regard.
4.2.7 In what ways do Nigerian courts support Arbitration

72. To further probe the basis for the respondents’ conclusion that Nigeria is an arbitration friendly jurisdiction, the respondents were specifically asked to outline the various ways in which Nigerian courts support arbitration. Some of the instances, provided by the respondents, of the areas where the courts in Nigeria support the arbitral process are the readiness of the courts to stay their proceedings in cases where the underlying contract that has resulted in the court action contains an arbitration clause; the readiness of the courts to recognise and enforce arbitral awards and the reluctance of the courts to set aside arbitral awards except in exceptional circumstances and under limited grounds.

4.2.8 In what ways do Nigerian courts inhibit Arbitration?

73. On the contrary, some of the respondents highlighted the delays occasioned by applications to appoint or remove an arbitrator; applications to set aside or resist the enforcement of an award; appeals against decisions of court to recognise or enforce an award, etc as some of the ways in which the court system in Nigeria inhibits the arbitral process.

4.2.9 What is the most positive thing you have experienced in a Nigerian court in relation to the arbitral process?

74. As promised in the previous chapter, the researcher took the wise counsel of Paris and Winn, (2013) and included an open-ended question in order to form sufficient room to enable the respondents express themselves while remaining within the bounds of the question and to allow for probes, thus leading to better and richer insights. In the interview, the respondents were specifically asked to mention the most positive thing they have each experienced in a Nigerian court in relation to the arbitration process.

75. The majority of the responses in this regard revolved around the courts’ decisions to enforce the terms of the parties’ agreements by declining jurisdiction to entertain an action which relates to a dispute in respect of which the parties voluntarily agreed to arbitrate. Similar words of praise were reserved for the courts which refused to set aside arbitral awards or the one which made orders recognising and enforcing awards.

4.2.10 What is the most negative thing you have experienced in a Nigerian court in relation to the arbitral process?

76. On the flipside, the respondents were also specifically asked to mention the most positive thing they have each experienced in a Nigerian court in relation to the arbitration process. In responses which mirror the previous question, the preponderance of the responses relate to instances where the courts have failed to stay their proceedings in favour of arbitration and have instead guarded their jurisdiction jealously in a way that results in granting judicial imprimatur to a breach of the parties’ agreement to arbitrate.

77. One respondent in particular however referenced a situation where a Nigerian court countenanced a strange application for injunction filed in a pending suit to restrain a successful party from enforcing a foreign arbitral award in a case where that party had failed to set aside the award within the three months period provided in the Arbitration and Conciliation Act. It is now three years and counting and the party are yet to enforce the award. The respondent and a few other respondents have accordingly suggested that some judges are not robustly knowledgeable enough to spot some of these strange procedures.

4.2.11 Whether the courts should be involved in the appointment of arbitrators?

78. One surprising element of the responses to the interview questionnaires is that the respondents were almost equally divided on the question of whether the courts should be involved in the appointment of arbitrators. While some respondents believe that the involvement of courts in the appointment of arbitrators inhibit the process, some respondents believe that the courts should be involved in default situations where the parties are unable to agree. There were nevertheless respondents who believe that courts should be involved in the appointment of arbitrators to ensure the element of neutrality and fairness to the process.
4.3 [bookmark: _Toc80808273]Discussions

79. Consistent with the above findings, this research finds that while the general attitude of the courts has been consistent with the general spirit of the Act i.e. that of non-interference, some of the courts' decisions have left a lot to be desired. One particular decision of the Supreme Court of Nigeria stands out in this regard. 

80. In the case of City Engineering Nig. Ltd v. Federal Housing Authority (1997) 9 NWLR (Pt. 520) 224 the question that arose for determination was when the period of limitation begins to count for the purpose of enforcing an arbitral award. Under the Limitation Law of Lagos State and indeed in most States in Nigeria, there is a requirement to bring claims for breach of contract and ancillary claims within a period of 6 years from when the cause of action accrued. In the City Engineering case, the first instance court held that with respect to arbitration, the limitation period begins to run from the date of the accrual of the original cause of action which resulted in the commencement of the arbitration proceedings and not from the date of the making of the award. 

81. In plain terms, the implication of the decision of the court is that if a cause of action arose in April 2010 and the claimant commenced arbitration in respect of such claim in 2013 and the proceedings are concluded in May 2016 with the award published in that month, the limitation period begins to run from April 2010 and not May 2016, with the result being that the cause of action would have become statute barred by the time the award is published and the claimant would be unable to enforce the award. 

82. The issue went all the way to the Supreme Court and despite its decision to the contrary in the case of Kano State Urban Development Board v. Fanz Construction Co Ltd (1990) 4 NWLR (Pt. 142) 1, the Supreme Court upheld the judgment of the High Court and held that by virtue of the provisions of the Limitation Law of Lagos State, the action for the enforcement of the award had become statute barred having not been brought within the six years from the date the cause of action arose. This was notwithstanding the fact that the claimant commenced the arbitration before the expiration of the six-year period and the fact that as at the time the six-year period expired, there was no award available to the claimant to enforce. For a jurisdiction that is not particularly famed for prompt determination of cases, this decision constitutes one of the biggest setbacks to the practice of commercial arbitration in Nigeria. 

83. Under section 35(5) of the Arbitration Law of Lagos State, it is expressly provided that in computing the time for the commencement of proceedings to enforce an arbitral award, the period between the commencement of the arbitration and the date of the award shall be excluded. It is generally accepted in the arbitration community in Nigeria that the above provision cures the mischief occasioned by the Supreme Court’s decision in the City Engineering case. According to Akpata & O. Adegbonmire (2019), the provisions adequately address the defect of the Arbitration and Conciliation Act which causes the statutory period of limitation for enforcement of an award to run from the date the cause of action arose rather than the date when the award was published. 

84. The controversy ignited by the Court of Appeal in the cases of United Bank for Africa v. Trident Consulting Ltd, (2013) 4 CLRN 119) and Panormos Bay v Olam (2004), as discussed in 3.2.2 above over the question of what conditions must be fulfilled by a party applying for stay of proceedings pending arbitration under section 5(2) of the Arbitration and Conciliation Act has also remained unresolved. In those cases, the Court of Appeal held that a party applying for a stay of proceedings in an action pending reference to arbitration must support the application by showing in his affidavit documentary evidence of the steps he took or intends to take for the proper conduct of the arbitration; and that it was not enough for him merely to depose that he was ready and willing to do all things necessary for causing the matter to be decided by arbitration. In the process, the Court of Appeal imposed on applicants for an order for stay of proceedings in favour of arbitration, a condition more onerous than what is required under the New York Convention, thereby going against the letters and spirit of the Convention.

85. Although the preponderance of the recent line of cases has been against imposing additional requirements on such an applicant to provide documentary evidence of his willingness to proceed to arbitration, the cases which imposed such obligations have not expressly been overruled and can still be relied on by parties and lower courts to frustrate an innocent party’s right to arbitration. It is therefore pertinent to lay that controversy to rest and ensure certainty which is what the business community demands of any legal system.

86. The respondents also agree that there is need for the reform of the arbitration legislation in Nigeria. On the whole, there are a total of 48 references to ‘court’ in the main provisions of the Nigerian Arbitration and Conciliation Act (exclusive of the references in the schedule to the Act), which on the average translates to more than one reference to court in every other section of the Act. When considered in light of the fact that the fear of the involvement of the judiciary is precisely the reason why parties refer their dispute to arbitration (Lutz, 1988), then the inevitable conclusion to be drawn is that the references to court in the Act are inordinate. 

87. A critical reading of the 48 instances where the Arbitration Act references court, reveals that some of them are unnecessary and should be reviewed as a matter of urgency. As noted in earlier chapters, such provisions as section 2 which entitles parties to approach the courts to invalidate an arbitration agreement is inconsistent with the competence - competence doctrine which is universally recognised; section 7 of the Act which provide for recourse to the courts as the default appointing authority in cases where parties default in appointing their party-party-appointed arbitrators or where their two appointed arbitrators are unable to agree a third arbitrator; the unhelpful duplication of some provisions in the Act notably sections 4 and 5 which deal with the power of the courts to stay proceedings and refer parties to arbitration as well as sections 29 and 30 which deal with the grounds for applying to set aside arbitral awards, etc. are just some of the provisions that are in need of reform.

88. Some of instances where the assistance or intervention of national courts have been required in the arbitral process include helping to constitute or fill vacancies in an arbitral tribunal; compelling a party to submit to arbitration, and relatedly staying or dismissing litigations that contravene a valid arbitration clause; in limited circumstances, issuing anti-suit injunctions to prevent a party subject to a court's jurisdiction from pursuing litigation in breach of a valid arbitration agreement; enjoining a party from proceeding with arbitration in breach of valid choice of court agreements; compelling discovery or other disclosure in aid of arbitration; enforcing subpoenas issued by an arbitral tribunal; granting provisional relief in aid of arbitration, or enforcing certain interim relief orders issued by tribunals; recognising and enforcing arbitration awards, or setting aside same in deserving circumstances; etc, (Bello, 2019). Thus, the only area of contention is the question of the extent of such intervention since it is agreed that excessive or too intrusive intervention by a country’s national courts can defeat the whole arbitration process, destroying its sanctity and benefits; and in the long term may lead to crumbling of the institution of arbitration in that country, (Sharma, 2014).

89. From the standpoint of the relevant Nigerian arbitration legislation, and borrowing from the approach adopted by Lutz (1988), this part of the chapter will now discuss the above findings as they relate to the concept of judicial intervention at the various stages of the arbitration processes i.e. the stage before the commencement of the arbitration proceedings, during the course of the proceedings and the post arbitration stage i.e. following the award. 
4.4 [bookmark: _Toc80808274]Conclusion

90. This chapter has elaborated on the empirical findings from the responses to the semi-structured questionnaires to highlight instances of judicial intervention at different stages of the arbitral process, to wit: before arbitration, during arbitration proceedings proper and at the post award stage and ultimately reveals the true extent to which national courts in Nigeria have intervened or interceded in the arbitral process to determine whether, beyond the rhetoric they have facilitated or inhibited the process. The chapter showed that the responses align with the central thesis of this research which is to the effect that there is a necessity for the limited intervention of national courts in the arbitral process in a way that facilitates rather than inhibits the process. 
91. In further consideration of the provisions of the Arbitration and Conciliation Act on the subject of judicial intervention, the next chapter will now begin the comprehensive analysis of relevant provisions of the Nigerian Arbitration and Conciliation Act as well as important judicial decisions from Nigerian courts on the concept of judicial intervention during the various stages of the arbitral process.




















5. [bookmark: _Toc80808275]CHAPTER FIVE
5.1 [bookmark: _Toc72096844][bookmark: _Toc80808276]JUDICIAL INTERVENTION IN THE ARBITRAL PROCESS

5.1.1 [bookmark: _Toc72096845][bookmark: _Toc80808277]Overview
92. This chapter will now begin the comprehensive analysis of relevant provisions of the Nigerian Arbitration and Conciliation Act as well as important judicial decisions from Nigerian courts on the concept of judicial intervention during the various stages of the arbitral process. However, as this chapter will show, there is a necessity for the limited intervention of national courts in the arbitral process in a way that facilitates rather than inhibits the process, (Bamigboye, 2015). The nature of the relationship between the arbitral process and the national court system has been famously described as a relay race where initially ‘the baton is in the grasp of the court’ as it is the sole organisation with power to give effect to the arbitration agreement. Then the arbitrators take over until making an award and once the award is made, their function is fulfilled so the baton is once again handed to the courts to ‘lend its coercive powers to the enforcement of the award’, (Lord Mustill, 1993).

93. Article 5 of the UNCITRAL Model Law provides "[in matters governed by this Law, no court shall intervene except where so provided in this Law." The Model Law then sets forth limited circumstances involving judicial support for the arbitral process (e.g., resolving jurisdictional objections, assisting in constitution of the tribunal, granting provisional relief, considering applications to vacate awards), but does not permit judicial supervision of procedural decisions through interlocutory appeals or otherwise. This is also the case with the arbitration legislations of most developed jurisdictions.

94. Prior to the enactment of the Nigerian Arbitration and Conciliation Act in 1988, the various High Courts in Nigeria had wide powers to interfere in and control arbitral proceedings and awards. Akpata & Adegbonmire (2019) provide the example of section 15 of the Arbitral Ordinance Vol I Cap 13 Laws of the Federation of Nigeria 1958 which provided that “any arbitrator or umpire may at any stage of the proceedings under reference, and shall, if so directed by the court or a judge, state in the form of a special case for the opinion of the court, any question of law arising in the course of the reference.”

95. According to Candide-Johnson & Shasore (2012), this special case stated procedure made arbitration more tedious and anachronistic and ultimately undesirable to foreign commercial entrepreneurs. The frequent reference during arbitration proceedings to seek the opinion of the courts on some issues, relevant or trivial, and the consequential delay discouraged merchants.

96. Further, section 11(1) of the Ordinance also provided that in all cases of reference to arbitration, the court or judge may from time to time remit matters referred, or any of them, to the reconsideration of the arbitrator or umpire. The courts were also empowered with the inherent jurisdiction to remit or set aside an award on the grounds of an error of law on the face of the award.

97. All of the above have since become a thing of the past with the enactment of the Arbitration and Conciliation Act. The relevant section in the Act is section 34 which expressly provides that a court shall not intervene in any matter governed by the Act except where so provided in the Act. Thus, the overarching role of the courts under the Act is to ensure that arbitration agreements are complied with and to order a stay of proceedings in respect of subject matters over which the parties had agreed to refer to arbitration. Under this regime, the courts are precluded as a general rule from interfering with the arbitral process and are only empowered to play a play a supportive role to arbitration and to make orders that facilitate the process. The Act also provides that courts are to recognise and/or enforce awards and only set aside or refuse to enforce awards under the narrow circumstances provided for under the Act.

98. The Supreme Court upheld the above provision in the case of Ras Palgazi Construction Company Limited v. Federal Capital Development Authority (2001) 10 NWLR (Pt. 722) 559 in the following words:

[A] Court shall not intervene in any matter governed by the Act except where so provided in the Act. If, in arbitration proceedings, an issue is raised for decision and has been decided, it is final. The parties cannot be allowed thereafter to reopen it. The reason is that just as the parties would not be allowed to do so in the case of judgment not appealed from, the point decided is res judicata. The only jurisdiction conferred on the court is to give leave to enforce the award as judgment unless there is a real ground for doubting the validity of the award. 

99. The above position was reinforced by the Court of Appeal in the case of Statoil (Nig) Ltd v. NNPC (2013) 14 NWLR (Pt. 1373) 1 at 25 where the court stated that the provisions of section 34 of the Arbitration and Conciliation Act aptly protect the mechanism of arbitration. The critical question is to ask whether the above section has been adequate to insulate the arbitral process from the intervention or interference of the courts. Upon a consideration of the provisions of the extant Arbitration and Conciliation Act, and a review of the responses to the survey questionnaires, it is my respectful submission that the answer must be answered in the negative.

5.1.2 [bookmark: _Toc80808278]Judicial Intervention before Commencement of Arbitration under the Arbitration and Conciliation Act

100. The extant legislation that governs the practice of arbitration in Nigeria is the Arbitration and Conciliation Act 1988, (“Arbitration and Conciliation Act (Cap. A18).,” n.d.). As aptly summarised by Bello, (Bello, 2019), the Arbitration and Conciliation Act is based on the UNCITRAL Model Law and reflects the domestication of Nigeria’s treaty obligation under the New York Convention. The Act first came into force as a Military Decree on the 14th day of March 1988. However, the Decree is now referred to as an Act by virtue of the provisions of Section 315 of the Constitution of the Federal Republic of Nigeria 1999 which deems same as an existing law, (Constitution of the Federal Republic of Nigeria). The Arbitration and Conciliation Act applies to disputes arising from commercial transactions and contains provisions applicable to both domestic and international commercial arbitration. 

101. The Act in the preamble specifies that its aim is to provide a “united legal framework for the fair and efficient settlements of commercial disputes by arbitration and conciliation, and to make applicable the Convention on the Recognition and Enforcement of Arbitral Awards…” Part I of the Act contains provisions related to arbitration, Part II provisions relating to conciliation whilst Part III contains additional provisions relating to International Commercial Arbitration and Conciliation which makes applicable the New-York Convention. The Act also contains three (3) schedules. The First Schedule to the Act contains the Arbitration Rules which are modelled on the UNCITRAL Arbitration Rules, Second Schedule contains the Convention on the Recognition and Enforcement of Foreign Arbitral Awards i.e. the New York Convention, while the Third Schedule is a reproduction of the UNCITRAL Conciliation Rules.

102. The Arbitration and Conciliation Act in section 34 in no unclear terms contains a general prohibition against judicial interference with the arbitral process by national courts in Nigeria, (Arbitration and Conciliation Act (Cap. A18)). The section provides that a court shall not intervene in any matter governed in the Act except where so provided in the Act. This is certainly a positive provision. Nevertheless, as highlighted below, there are other provisions in the Act that negate this provision and thereby provide a leeway for judicial intervention in the arbitration process.

I. [bookmark: _Toc80808279]Revocation of arbitration agreement

103. The first provision of the Arbitration and Conciliation Act which opens the door for the intervention of national courts in the arbitral process is Section 2 of the Act. The section provides that, "unless a contrary intention is expressed therein, an arbitration agreement shall be irrevocable except by agreement of the parties or by leave of the court or a judge."

104. The implication of the provision is that one of the parties to an arbitration agreement, which is historically the party that intends to frustrate or truncate the arbitral process, shall have the right to approach the courts to revoke the arbitration agreement, or using the language employed by the New York Convention, to declare that the arbitration agreement is inoperable and incapable of being performed. And this is problematic. 

105. In the case of B. J. Export & Chemical Company Ltd v Kaduna Refining & Petrochemical Company Ltd (2002) LPELR – 12175 pp 26-27 paras B-C the Nigerian Court of Appeal gave effect to the above provision by holding that in the absence of a clear contrary intention of the parties to arbitrate their dispute, revocation of an arbitration agreement can only be by the parties or by the court or a judge upon the application of one of the parties.

106. Even if it is presumed in favour of national courts that they will only revoke arbitration agreements on justifiable grounds, the question must however be asked whether the provision does not go contrary to the competence -competence doctrine,  which recognises the authority of an arbitral tribunal, as opposed to national courts, to consider and decide disputes over its own jurisdiction especially regarding disputes relating to the existence, validity, legality and scope of the arbitration agreement. 

107. Further, implicit in the power of a court to revoke an arbitration agreement is also the power to grant anti-arbitration injunctions, to prevent a reference of a dispute to arbitration or the continuation of already commenced arbitration proceedings. Anti-arbitration injunction shares some similarities with its sister remedy, anti-suit injunctions but the two procedures differ in key respects. While anti-suit injunctions seek to stay proceedings in court in breach of an agreement to arbitrate, anti-arbitration injunctions seek to prevent the initiation or continuation of arbitration proceedings. Further, anti-suit injunctions are issued in personam against the party who has breached the agreement to arbitrate by bringing court proceedings, whereas anti-arbitration injunctions seek to enjoin both the parties and the tribunal or either of them from commencing or continuing arbitral proceedings. Thus, the impact of an anti-arbitration injunction would ultimately depend on when the injunction is sought and granted; against whom it is ordered and why it is sought.

108. On 18 May 2009, the Lagos State of Nigeria enacted two new arbitration laws, Arbitration Law (Law No 10 of 2009) (Lagos Arbitration Law) and Lagos Court of Arbitration Law (Law No. 8 of 2009). As Adekoya (2009) writes, the intention of the Lagos State Government in enacting the laws was the hope that they will enable Lagos to emerge as the hub of commercial arbitration in the West African region. The Lagos Arbitration Law has continued to degenerate academic debate as to its legality in the face of the prior existing Arbitration and Conciliation Act enacted in 1988, which governs arbitral proceedings at both state and federal level. Nevertheless, the Lagos Arbitration Law has improved upon several of the problematic provisions in the Arbitration and Conciliation Act.

109. One of the provisions in the Lagos Arbitration Law which differs from, and indeed improves upon the provisions of the Arbitration and Conciliation Act is section 4 of the Lagos Arbitration Law which is the closest equivalent to section 2 of Arbitration and Conciliation Act. In the said section 4, the Lagos State Arbitration Law in recognition of the above defects of section 2 of the Arbitration Act omitted the right of parties to approach the courts to revoke an agreement to arbitrate. The said section 4 merely provides that, “unless a contrary intention is expressed, an arbitration agreement shall be irrevocable except by the express or written agreement of the parties.” For the reasons stated above, the provision of section 4 of the Arbitration Law of Lagos State is clearly preferable and better recognises arbitration as a party driven process and the product of parties' agreement.

II. [bookmark: _Toc80808280]The obligation to refer parties to arbitration

110. Perhaps the most controversial provisions of the Arbitration and Conciliation Act are contained in Sections 4 and 5 of the Act. For ease of reference, both sections are reproduced below.

4. (1) A court before which an action which is the subject of an arbitration agreement is brought shall, if any party so request not later than when submitting his first statement on the substance of the dispute, order or stay of proceedings and refer the parties to arbitration.
(2) Where an action referred to in subsection (1) of this section has been brought before a court, arbitral proceedings may nevertheless be commenced or continued, and an award may be made by the arbitral tribunal while the matter is pending before the court. 
5. (1) If any party to an arbitration agreement commences any action in any court with respect to any matter which is the subject of an arbitration agreement any party to the arbitration agreement may, at any time after appearance and before delivering any pleadings or taking any other steps in the proceedings, apply to the court to stay the proceedings.
(2) A court to which an application is made under subsection (1) of this section may, if it is satisfied-
(a) that there is no sufficient reason why the matter should not be referred to arbitration in accordance with the arbitration agreement; and
(b) that the applicant was at the time when the action was commenced and still remains ready and willing to do all things necessary to the proper conduct of the arbitration, make an order staying the proceedings.

111. Understandably, the above sections have been the most often referred provisions of the Arbitration Act before court proceedings. These provisions derive from Article II (3) of the New York Convention which provides that the court of Contracting States shall stay proceedings in respect of a dispute which is the subject of an arbitration agreement and refer the parties to arbitration unless it finds that the said agreement is null and void, inoperative or incapable of being performed. Therefore, the Article precludes national courts from entertaining disputes in respect of which parties have resolved to refer to arbitration. What is less clear, however, is the utility of having two separate provisions in the Act to achieve the same purpose. As rightly pointed out by Akpata & O. Adegbonmire (2019), having both sections 4 and 5 in the Act only serve to create confusion due to the duplication as well as the conflict in the powers granted to the court.

112. As can be clearly seen from the express provisions of the above sections, section 4 of the Arbitration and Conciliation Act mandates the courts to stay proceedings before it on the application of a party by employing the peremptory word, "shall" in relation to the duty of the court to stay proceedings. Indeed, this section has been the subject of many decided cases in Nigeria, (Olatawura, 2012).

113. In the case of The Owners of MV Lupex v Nigerian Overseas Chartering & Shipping Ltd (MV Lupex), the Supreme Court overruled the decisions of the lower courts that had refused to grant the stay of proceedings in an action commenced by a party who had agreed to arbitration in London, had submitted to the jurisdiction of the arbitral tribunal and had even filed a counterclaim before the tribunal. In the lead judgment, Mohammed JSC summarized the principle of Nigerian law on the subject in the following words: “[w]here parties have chosen to determine for themselves that they would refer any of their disputes to arbitration instead of resorting to regular courts a prima facie duty is cast upon the courts to act upon their agreement.”

114. On the other hand, section 5 of the Act, (“Arbitration and Conciliation Act (Cap. A18) also empower national courts to stay proceedings where a party to an arbitration agreement commences an action in any court with respect to a matter which is the subject of an arbitration agreement provided that there is not sufficient reason why the matter should not be referred to arbitration and the applicant remains ready and willing to do all things which are necessary for the proper conduct of the arbitration. Curiously however, the word employed by this section 5 is not "shall", but "may" which suggests that the court is not mandated, but merely possesses the discretion to stay such proceedings. This provision therefore empowers a judge who is not pro-arbitration to refuse to stay proceedings notwithstanding the fact that there is an arbitration agreement and therefore encourages the breach of a valid arbitration agreement.

115. Section 5 of the Arbitration and Conciliation Act has also been the subject of conflicting decisions by Nigerian courts. This is clearly as a result of the inherent contradiction between the provisions of sections 4 and 5 of the Act as highlighted above. In the case of United Bank for Africa v. Trident Consulting Ltd, (2013) 4 CLRN 119), the Court of Appeal recognised the power of the courts to grant a stay of proceedings of an action in respect of a dispute which is the subject of an arbitration agreement. In doing so, however, the court introduced an additional requirement not contained in the Act, to the effect that, "before a stay may be granted pending arbitration, the party applying for a stay must demonstrate unequivocally by documentary evidence and/or other visible means that he is willing to arbitrate. He does it satisfactorily by (1) notifying the other party in writing of his intention of referring the matter to arbitration and (2) by proposing in writing an arbitrator or arbitrators for the arbitration".

116. The undesirable nature of the provisions of section 5 of the Arbitration and Conciliation Act is typified in the earlier decision of the Court of Appeal in the case of Panormos Bay v Olam (2004), which concerned a dispute arising out of a contract under which the parties had agreed to arbitration in London. In upholding the decision of the High Court to refuse a stay of proceedings in favour of arbitration, the Court of Appeal held that section 4 of the Act is “controlled and limited by section 5(2) of the Act”. Further, the Court of Appeal despite finding that there was a subsisting and irrevocable arbitration agreement and that the applicant had not taken a step in the proceedings before making the application, held that the trial court could not be entitled to order the parties to go to arbitration, and that, in the circumstances, the arbitration clause was an invalid attempt to oust the courts’ jurisdiction. 

117. The court further proceeded to hold that a party applying for a stay of proceedings in an action pending reference to arbitration must support the application by showing in his affidavit documentary evidence of the steps he took or intends to take for the proper conduct of the arbitration; and that it was not enough for him merely to depose that he was ready and willing to do all things necessary for causing the matter to be decided by arbitration.

118. Thankfully, despite the above authorities, the discernible trend is that the courts do not tend to insist on the requirement of adducing documentary evidence of the applicant’s willingness to arbitrate, and the jurisprudence and overall approach of Nigerian courts in recent years has been clearly disposed towards upholding arbitration agreements, (Bamodu, 2018). This trend is clearly preferable and is consistent with Nigeria’s continuous efforts to be perceived not just as an arbitration jurisdiction friendly jurisdiction, but also as a veritable hub for commercial arbitration in the West African region. 

119. A notable case in this regard is Sino-Afric Agricultural & Industrial Co Ltd v Ministry of Finance Incorporation and Another, (2014). In that case, the arbitration clause provided that either party “may” refer any dispute to arbitration. When one of the parties commenced litigation in breach of the arbitration agreement, the other party applied for a stay of proceedings pending the appointment of an arbitrator. In its judgment, the Court of Appeal held unanimously that the arbitration agreement created a mandatory obligation to submit to arbitration and that the courts have a discretion to stay proceedings under section 5 of the Arbitration and Conciliation Act once they are satisfied of the merits and provided that the defendant has not delivered any pleadings or taken any steps in the proceeding beyond entering appearance. Instructively, the court did not require that the arbitration proceedings must have commenced, as the application was for a stay of court proceedings pending the appointment of an arbitrator. Additionally, the court did not demand that the applicant had to show by documentary evidence that he was ready and willing to facilitate the proper conduct of the arbitration before the grant of the application for stay of proceedings.

120. In a similar decision, the Court of Appeal in Onward Enterprises Ltd v. MV Matrix (2010), did not demand any requirement of documentary evidence from an applicant for a stay of proceedings pending arbitration. Rather, the court re-emphasized the importance of holding parties to an arbitration agreement to be bound to the agreement, particularly considering the general principles laid down by the Supreme Court in The Owners of MV Lupex v Nigerian Overseas Chartering & Shipping Ltd (2003)

121. Further, in Mekwunye v. Lotus Capital Ltd (2018) LPELR-45546 (CA) the Court of Appeal categorically held that its previous decisions in United Bank for Africa v. Trident Consulting Ltd (2013) 4 CLRN 119 and MV Parnomos Bay V Olam (Nig) Ltd. (2004) 5 NWLR (Pt. 865) 1 were wrongly decided.

122. The conflicting regimes for the grant of stay of proceedings in favour of arbitration found in sections 4 and 5 of the Arbitration and Conciliation Act is another area where the Arbitration Law of Lagos State diverges with its federal counterpart, the Arbitration and Conciliation Act. The Law, in section 6, merely provides for the equivalent of section 4 of the Arbitration and Conciliation Act, while there is no corresponding provision of section 5 of the Act in the Arbitration Law of Lagos State.


III. [bookmark: _Toc80808281]The appointment of arbitrators

123. Another provision of the Nigerian Arbitration and Conciliation Act, which unwittingly opens the doors of judicial intervention in the arbitral process, is in relation to the default procedure for the appointment of arbitrators. Section 7(1) of the Act recognises the right of parties to specify in their arbitration agreement the procedure to be followed in appointing an arbitrator while section 7(2) makes provision for where no procedure has been specified in the arbitration agreement as follows:

7 (2) Where no procedure is specified under subsection (1) of this section:
a. In the case of an arbitration with three arbitrators, each party shall appoint one arbitrator and the two thus appointed shall appoint the third, so however that – 
i. If any party fails to appoint the arbitrator within thirty days of receipt of a request to do so by the other party; or  
ii. If the two arbitrators fail to agree on the third arbitrator within thirty days of their appointments, the appointment shall be made by the court on the application of any party to the arbitration agreement; 
b. In the case of an arbitration with one arbitrator, where the parties fail to agree on the arbitrator, the appointment shall be made by the court on the application of any party to the arbitration agreement made within thirty days of such disagreement.

124. Further, subsection 3 of the section provides that where under an appointment procedure agreed upon by the parties, a party fails to act under the procedure, or the parties or arbitrators fail to reach agreement or a third party including an institution fails to perform any duty imposed on it under the procedure any party may request the court to take the necessary measure.

125. In Royal Exchange Assur. v. Bentworth Fin. (Nig.) Ltd. (1976) 10 NSCC 648 at 657; the Nigerian Supreme Court gave effect to a similar provision in the earlier legislation when it stated thus:

“…the Arbitration Act provides that where a party refuses within a given time after due notice to have an arbitrator appointed, the court has full power and jurisdiction to appoint an arbitrator on an application properly made by the party who has served such notice”.

126. It is my view that all of these unnecessarily invite the courts to intervene in the arbitral process and equip unscrupulous parties who are desirous of truncating the arbitral process to do so using the instrumentality of the judicial process. There have been several instances [mostly unreported] where parties have approached the courts to appoint an arbitrator where one of the parties failed to appoint his party-appointed arbitrator or where the two arbitrators failed to agree on the third arbitrator within thirty days of their appointments, and the other party who is in breach, objected to the court process and thereby occasioned a delay in the proceedings.

127. Indeed, whenever parties to an arbitration agreement make the choice to refer their dispute to arbitration, choosing the right arbitral tribunal is critical to the success of the arbitral process. It is an important choice not only for the putative parties, but also for the reputation and standing of the process. A major attraction of arbitration is that it allows parties to submit a dispute to a judge of their own choice rather than requiring that choice to be exercised by a third party on their behalf. Consequently, the most popular means of selection or appointment of arbitrators is appointment by the parties. It is, thus, one of the unique distinguishing factors of arbitration as opposed to national judicial proceedings.

128. There are different methods of appointing an arbitral tribunal the most usual are: by agreement of the Parties; by an arbitral institution; by means of a list system; by means of the co-arbitrators appointing a presiding arbitrator; by a professional institution or a trade association; or by a national court. For the reasons provided above however, the recourse to a national court is the least desirable of the options because it unnecessarily invites the national courts to intervene in the arbitral process and equip unscrupulous parties who are desirous of truncating the arbitral process to do so using the instrumentality of the judicial process.

129. One possible remedy provided under the Act to prevent unnecessary delay in the arbitral process occasioned by the intervention of the courts is in section 7(4) which provides that a decision of the court on the appointment of arbitrators by the courts shall not be subject to appeal. This provision is however of dubious utility because it seeks to override the clear provisions of Section 241(1) of the 1999 Constitution which confers a right of appeal against decisions of the High Court to the Court of Appeal, (International Arbitration 2017) and thus in upholding the constitutional right to appeal, the court in Ogunwale v Syrian Arab Republic, (Anon., 2002) declared the provision of Section 7(4) of the Arbitration Act as unconstitutional.

IV. [bookmark: _Toc80808282]Challenge and Replacement of Arbitrators

130. Another problematic aspect of the Arbitration and Conciliation Act, that may provide a leeway for judicial intervention or even interference in the arbitral process, are the provisions that relate to the challenge and replacement of arbitrators. 

131. Section 9 (1) of the Act stipulates that the parties may determine the procedure to be followed in challenging an arbitrator and Section 9 (2) provides that where no such procedure is determined, a party who intends to challenge an arbitrator shall, within fifteen days of becoming aware of the constitution of the arbitral tribunal or becoming aware of any circumstances referred to in section 8 of this Act, send the arbitral tribunal a written statement of the reasons for the challenge. Section 9 (3) of the Act then stipulates that unless the arbitrator who has been challenged withdraws from office or the other party agrees to the challenge, the arbitral tribunal shall decide on the challenge.

132. Interestingly, the Arbitration Rules contained in the First Schedule to the Arbitration and Conciliation Act,(“Arbitration and Conciliation Act (Cap. A18) do not provide for the power of a tribunal to determine a challenge to one or more of the arbitrators. Instead, Article 12 of the said Rules provide that where an arbitrator is challenged by a party, if the other party does not agree to the challenge and the challenged arbitrator does not withdraw, the decision on the challenge will be made by the court, if the court made the initial appointment; or by the appointing authority previously designated; or in all other cases, by the court. This is clearly inconsistent with the competence-competence doctrine to the extent that it confers on the national court, as opposed to the arbitral tribunal, the primary duty of determining a challenge to the competence or jurisdiction of the tribunal.

133. However, as Akpata & O. Adegbonmire (2019), have rightly noted, Article 12 of the First Schedule to the Act clearly conflicts with Section 9 (3) of the same Act which stipulates that unless the arbitrator who has been challenged withdraws from office or the other party agrees to the challenge, the arbitral tribunal shall decide on the challenge. I therefore agree with the conclusion of the learned authors that the provision of the Act prevails, and the aforementioned Article is accordingly null and void to the extent of the inconsistency.

134. Regarding the replacement of arbitrators, the Act makes a corresponding provision in Section 11 to the effect that where the mandate of an arbitrator terminates for either of the reasons stipulated therein, a substitute arbitrator shall be appointed in accordance with the same rules and procedure that applied to the appointment of the arbitrator who is being replaced. Thus, where an arbitrator who was appointed by a court using the default provisions of Section 7 (2) and (3) of the Act, is to be replaced for whatever reason, then a replacement for such arbitrator must be made by the court.

135. Once again, the above provides a leeway for judicial intervention in the arbitral process in the sense that where an arbitrator whose mandate terminates was appointed by the national court, a replacement arbitrator shall also be appointed by the court. This provides a potential avenue to restart the vicious circle.

136. It is important to state that the provision of Section 7 of the Arbitration and Conciliation Act is contained in Part 1 of the Act (which only applies to domestic arbitration) and is modified in respect of international commercial arbitration by sections 44 and 54 (contained in part III of the Act), which provide that powers to appoint arbitrators in the event of party default lie with the secretary general of the Permanent Court of Arbitration at The Hague, (Bamodu, 2018).

V. [bookmark: _Toc80808283]Interim Measures of Protection

137. One positive aspect of the Arbitration and Conciliation Act is found in Section 13 where the Act specifically confers on the arbitral Tribunal the powers to order a party to take such interim measures of protection and/or to provide appropriate security in connection with any such interim measures unless otherwise agreed by the parties. The power of an arbitral Tribunal to make such orders is not inherent and must be expressly provided for under the law of the place of arbitration. It is thus a commendable thing that the Act makes such provision. 

138. It is however beyond cavil that a court before whom an action is pending, which action is the subject of an arbitration agreement, retains the powers to make orders of interim protection in accordance with the inherent powers of the courts and as part of the court's supervisory jurisdiction over the arbitration process.

139. Once again, Akpata & O. Adegbonmire (2019), have argued, that even where there is no pending action in court, an application can be made to a court for an interim measure in respect of a dispute particularly when an arbitration tribunal has not been constituted and it is necessary to protect and preserve the subject matter of the dispute. The above view of the authors accords with the provisions of Article 26 Rule 3 of the Arbitration Rules contained in the first schedule to the Arbitration and Conciliation which provides that a request for interim measures addressed by any party to court shall not be deemed incompatible with the agreement to arbitrate, or as a waiver of the agreement, and is therefore reflective of the correct position of the law in Nigeria.

140. Another point worthy of note in this regard is that in obedience to the cardinal principle of party autonomy and the contractual nature of arbitration, an arbitral Tribunal may only direct its orders at the parties to the arbitration agreement and cannot bind a non-party. Once in a while however, the property sought to be preserved is within the control or possession of a third party who is not party to the arbitration agreement and consequently not subject to the powers and jurisdiction of the arbitral Tribunal. In such situations, it becomes pertinent to seek the assistance of the national courts to make binding orders to preserve the subject matter of the arbitration.

141. This is precisely what transpired in the case of Lagos State v P.H.C.N & 2ors (2012) 7 CLRN at page 134 (Anon., 2012). In that case, following the privatisation of the 1st respondent, the applicant, being apprehensive that the assets of the 1st respondent may be stripped and dissipated, filed an originating application before the High Court of Lagos State, seeking to restrain the 1st respondent from dissipating, withdrawing or dealing with monies standing to the credit in the account operated by the 1st respondent with the 2nd and 3rd respondents. It also filed an order ex parte for the same relief and this was granted. Aggrieved with the grant of the injunctive orders, the 1st respondent applied to set aside the orders on ground that by section 13 of the Arbitration and Conciliation Act, it is the Arbitral Tribunal that has powers to grant interim measures of protection pending arbitration and the court lacked powers to do so.  The trial Court rejected the argument and refused to set aside the orders.



5.1.3 [bookmark: _Toc80808284]Judicial Intervention during Arbitration Proceedings under the Arbitration and Conciliation Act

I. [bookmark: _Toc80808285]Power to order attendance of witnesses

142. Section 23 of the Arbitration and Conciliation Act provides that the court or a judge may order that a writ of subpoena ad testificandum or of subpoena duces tecum shall issue to compel the attendance before any arbitral tribunal of a witness wherever he may be within Nigeria. The section further provides that the court or a judge may also order a writ of habeas corpus ad testificandum to bring up a prisoner for examination before any arbitral tribunal and that the provisions of any written law relating to the services of an execution outside a State of the Federation of any such subpoena or order for the production of a prisoner issued or made in civil proceedings by the High Court shall apply in relation to a subpoena or other issue or made under this section.

143. This is one of the areas where the involvement of the judiciary in the arbitral process is universally viewed in positive light. Section 20 of the Act empowers the arbitral tribunal to determine the various procedural aspects of the arbitral process including whether to hold oral hearings for the presentation of evidence or oral arguments; or whether to determine the reference on the basis of documents or other materials; or on a combination of both oral hearings and documents or other materials. The section also empowers the tribunal to administer oaths or to take affirmations of the parties and witnesses appearing as well as to order discovery and production of documents as between the parties only. However, under Nigerian law, where a witness fails or refuses to attend the hearing voluntarily or fails to provide relevant documents, the arbitral tribunal cannot compel him to attend or provide the documents (Akpata & Adegbonmire, 2019). This is where section 23 of the Act comes in by providing that the court or a judge may order that a writ of subpoena ad testificandum or of subpoena duces tecum shall issue to compel the attendance before any arbitral tribunal of a witness wherever he may be within Nigeria. The section also goes ahead to empower the courts to issue a writ of habeas corpus ad testificandum to bring up a prisoner for examination before any arbitral tribunal where the evidence of such prisoner is relevant.

144. The above provision is the only part of the Arbitration and Conciliation Act where the courts are specifically empowered to intercede or indeed intervene in the arbitral process at the stage of the proceedings proper. Thus, the bulk of the references in the Act to the courts are at the stage before the arbitral proceedings and at the post arbitration stage. This, in my view, is a big positive for the arbitral process in Nigeria. As already in previous chapters of this research, one overriding principle of international arbitration is judicial non-interference in the conduct of arbitral proceedings, to ensure that arbitration can proceed as envisaged by the parties’ agreement without the delays, second-guessing, formalities and technicalities, and other problems associated with the interlocutory judicial review of procedural decisions prevalent in national courts. Therefore the fact that the Nigerian Arbitration and Conciliation Act largely restricts the areas of judicial intervention to the stages before and after the arbitration proceedings proper is indicative of the overreaching objective of the Act to ensure that the courts steer clear of the arbitration proceedings and give the arbitral tribunal appointed by the parties the free hand to carry out their duties and responsibilities to the parties.


5.1.4 [bookmark: _Toc80808286]Judicial Intervention during the Post Arbitration Stage under the Arbitration and Conciliation Act

I. [bookmark: _Toc80808287]Recourse against Award

145. Section 29 of the Arbitration and Conciliation Act provides that a party who is aggrieved by an arbitral award may within three months from the date of the award request the court to set aside the award if the party making the application furnishes proof that the award contains decisions on matters which are beyond the scope of the submission to arbitration so however that if the decision on matters submitted to arbitration can be separated from those not submitted, only that part of the award which contains decisions on matters not submitted may be set aside.

146. The Act also provides a saving device in section 29 (3) which enables the award creditor to apply the court to stay or suspend the set aside proceedings for such a period as necessary to afford the tribunal an opportunity to resume the arbitral proceedings or take such necessary action to eliminate the grounds for which the other party has approached the courts for setting aside the award. This is a positive provision in the Act and is clearly consistent with the spirit and objectives of the New York Convention, which is to ensure the effective of the arbitral awards.

147. The Lagos Arbitration Law contains a similar provision in section 55 for the setting aside of awards. Before now however, the old Arbitration Law Cap 10 Laws of Lagos State contained a section 11(1) which provided that in all cases of reference to arbitration, the court or a judge may from time to time remit the matters referred, or any of them, to the reconsideration of the arbitrators or umpire. In the case of Taylor Woodrow (Nig) Ltd v. Suddeutsche Etna-Werk GmbH Ltd (1993) 4 NWLR (Pt. 286) 127 at 155, the Supreme Court while interpreting the import of that section 11(1) held that “the jurisdiction to remit the matter for consideration can be exercised only upon certain grounds.” The court then proceeded to list the grounds as where the award is bad on the face of it; where there has been misconduct on the part of the arbitrator; where there has been an admitted mistake, and the arbitrator has asked that the matter be remitted; and where additional evidence has been discovered after the making of the award.

148. It is important to state that the judicial attitude of Nigerian courts is overwhelmingly in favour of enforcing arbitral awards and to refuse to set aside awards except in cases where it is clearly impracticable to do so. In the case of Triana Ltd v UTB Plc (2009) 12 NWLR (Pt. 1155) 313, the Court of Appeal stated the position thus:

The court should not be tempted to set aside arbitral awards duly entered on any flimsy complaint. To hold otherwise would open a wide door for all sorts of attempts to get rid of arbitrators deliberately chosen by parties to contracts.

149. Similarly, the Court of Appeal in the case of Baker Marina Nigeria Ltd v. Danos & Curole Marina Contractors Inc (2001) 7 NWLR (Pt. 712) 337,  restored an arbitral award set aside by the first instance court. In so doing, the Court of Appeal reinforced the Nigerian law position that the circumstances in which a court can set aside an arbitral award are circumscribed by the provision of the Arbitration and Conciliation Act.  The Court stated as follows at pages 355 – 356 of the record:

When parties make a submission [to arbitration], they do so for a number of reasons. They include simplicity of the arbitral process, the speed, and sometimes an understanding or technical knowledge of the subject matter. It is usually not because it was believed that the arbitrator could not make an error of law. The parties' submission is therefore for better or for worse as in the marriage vow.

150. The above decisions are representative of the judicial attitude of Nigerian courts to the arbitral process and in light of the facts and circumstances of those cases, it must be said that those cases were correctly decided. As the court said in the Triana case, allowing the courts to conduct full appellate review of arbitral decisions on the grounds of error of law would only open a floodgate and expose the arbitral process to the same ills plaguing the system of litigation before national courts and significantly undermine the whole essence of the arbitration process.
II. [bookmark: _Toc80808288]Setting Award an Award in case of Arbitrator Misconduct etc.

151. In addition to section 29 of the Arbitration and Conciliation Act which provides that a party who is aggrieved by an arbitral award may within three months from the date of the award request the court set aside the award if the award is beyond the scope of the submission, section 30 of the Act provides additional bases for setting aside an arbitral award, they are – where the arbitrator has misconducted himself and where the arbitral proceeding or the arbitral award has been improperly procured.

152. Much like the confusion created by the law makers in providing for two separate sections in sections 4 and 5 of the Act to deal with substantially the same subject, I also fail to see the justification behind having two sections of the Act deal with setting aside an award. In my view, having the two sections only serve to create confusion due to the duplication as well as the possible arguments that the conditions and time limit for the recourse to both sections are different. As noted above, section 29 of the Act provides that a person aggrieved with an award on grounds that the award is beyond the scope of the submission may within three months from the date of the award request the court set aside the award. There is however no time limit stipulated in section 30 within which a person aggrieved with an award on grounds that the arbitrator has misconducted himself or that the arbitral proceeding or the arbitral award has been improperly procured can request the court to set aside the award. This is not good legal drafting.

153. As Fagbohunlu (2020) notes however, the Supreme Court in a judgment which exemplifies judicial inventiveness to overcome apparent defects in legislative drafting, in Araka v. Ejeagwu (2000) 15 NWLR (Pt. 692) 684 resolved this controversy. In that case the court was asked to decide whether the three months limitation periods for bringing an application to set aside an award under section 29 also limits applications to set aside awards under section 30 of the Act. The Supreme Court held that the limitation provision of section 29 must also be read as applying to challenges under section 30 “notwithstanding the apparent confusion engendered in the drafting of s. 29(1).”

154. Further, it is also important to state that the Act on its face does not delineate what amounts to misconduct by an arbitrator that can give rise to a setting aside of the award by the court. Oyekunle & Ojo (2018) argue that this is justifiable because little could be gained by attempting a complete definition of the behaviour of an arbitrator that will constitute misconduct and instead it should be left to the court to determine having regard to the facts and circumstances of each individual case. This is not a position I necessarily agree with. While it would have been counterproductive to provide an exhaustive list of what can amount to arbitrator misconduct, it would nevertheless have been helpful to provide illustrative examples of such conduct. In the end, we are left to rely on decided cases for a guide to what actions the courts have characterised, or will accept, as constituting misconduct.

155. In the case of Taylor Woodrow (Nig) Ltd v. S.E. GmbH Ltd (supra)  the appellant had applied to the court to set aside an arbitral award or to remit the reference back to arbitrator for reconsideration. The basis of the application was that there had been an error of law on the award relating to the non-consideration of a clause of the contract at issue and a misconception of another clause of the contract. On that basis, the appellant contended that there had been a misconduct on the part of the arbitrator. The court of first instance refused the application and held that the misconception alleged did not amount to misconduct on the part of the arbitrator. On ultimate appeal to the Supreme Court, the question posed to the court was constituted misconduct. The Supreme Court per Ogundare JSC observed that in light of the non-definition of misconduct in the Act, recourse would be had to the common law position. In this regard the Supreme adopted the position in Halsbury’s Laws of England that every irregularity of procedure does not amount to misconduct.

156. Similarly, the Supreme Court in the case of A. Saviola Ltd v A. O. Sonubi (2000) LPELR-7 (SC) also relying on the Taylor Woodrow case above outlined the following conduct as amounting to misconduct on the part of an arbitrator within the meaning of the Act:

(1) where the arbitrator fails to comply with the terms, express or implied, of the arbitration agreement; (2) where, even if the arbitrator complies with the terms of the arbitration agreement, the arbitrator makes an award which on grounds of public policy ought not to be enforced; (3) where the arbitrator has been bribed or corrupted; (4) technical misconduct, such as where the arbitrator makes a mistake as to the scope of the authority conferred by the agreement or reference. This, however, does not mean that every irregularity of procedure amounts to misconduct; (5) where the arbitrator or umpire fails to decide all the matters which were referred to him; (6) where the arbitrator or umpire has breached the rules of natural justice; (7) if the arbitrator or umpire has failed to act fairly towards both parties, as for example (a) by hearing one party but refusing to hear the other; or (b) by deciding the case on a point not put by the parties.

157. The Act is also not particularly helpful in failing to spell out the circumstances under which arbitration proceedings or an arbitral award may be deemed to have been improperly procured. However, according to Akpata & Adegbonmire (2019) it is generally accepted that where a party bribes, treats or induces an arbitrator by any means with the intention of procuring an award in his favour, and the award is in fact favourable to him, the award must be regarded as improperly procured and must be set aside. I agree with this characterisation. In my view, the flipside also holds true such that where a party threatens or applies the use of any intimidating tactic with the intention of procuring an award in his favour, and the award is in fact favourable to him, the award must also be regarded as improperly procured and consequently, liable to be set aside.

158. In their own contribution, Oyekunle & Ojo (2018) outline the circumstances under which an arbitral award would be deemed to have to been improperly procured. Those circumstances include where an arbitrator shows partiality in his word or conduct during the proceedings, where the arbitrator makes personal conduct with a party in the absence of the other party, where the arbitrator receives bribe or gratification from one of the parties, etc. 

159. In my view, all of these instances are more suited to circumstances of arbitrator misconduct rather than where an arbitration award was improperly procured. This further fortifies my view above that it would have been helpful for the Act to have clearly delineated circumstances that would be deemed as improperly procuring an arbitration award even if it is by way of non-exhaustive examples. Incidentally none of these authors considered the first limb of that subsection which deals with where the arbitration proceedings were improperly procured. This is an additional area of reform which the Act is in acute need of.

III. [bookmark: _Toc80808289]Recognition and Enforcement of Award

160. Section 31 of the Arbitration and Conciliation Act provides that an arbitral award shall be recognised as binding and shall be enforced by the court except in the cases where the circumstances are present which require the court to refuse to recognise or enforce such award. The section further provides that an award may be enforced in the same manner as a judgment or order to the same effect. 

161. The recognition and enforcement of an award by the court probably constitute the most important role that the court system plays in support of the arbitral system. In this regard it becomes necessary to repeat the apt observation of Lord Hoffmann in the case of West Tankers Inc v RAS Riunione Adriatica di Sicurta SpA (“West Tankers Inc v RAS Riunione Adriatica di Sicurta SpA [2007] UKHL 4 – anti-suit injunctions in support of arbitration | Lexology,” n.d.):
Of course, arbitration cannot be self-sustaining. It needs the support of the courts … Different national systems give support in different ways and an important aspect of the autonomy of the parties is the right to choose the governing law and seat of the arbitration according to what they consider will best serve their interests.

162. In similar vein, in the words of Candide-Johnson & Shasore (2012), an award lacks inherent or intrinsic force until it is pronounced upon by a competent judicial authority. Thus, at the end of the day, it is the court that provides an arbitrators decision and the arbitration process with the power to operate as estoppel per rem judicatem.

163. In the case of the Ebokan v Ekwunibe & Sons Trading Co. (2001) 2 NWLR (Pt. 696)32 at page 41 the Nigerian Court of Appeal laid down what an applicant must demonstrate in order to be entitled to an order for the enforcement of an award as follows:

1. The making of the contract which contains the arbitration agreement;
2. That the dispute arise within the term of the arbitration agreement;
3. The arbitrators were appointed in accordance with the clause which the arbitration agreement;
4. The making of the award; and
5. That the amount awarded has not been paid.
IV. [bookmark: _Toc80808290]Refusal of Recognition or Enforcement of Award

164. Section 32 of the Act provides in very clear terms that any of the parties to arbitration may request the court to refuse recognition or enforcement of the award. This flows from the above referenced provision in section 31(1) of the Act which states that the court can only enforce an award subject to section 32 in otherwise, where the circumstances are absent which would compel the court to refuse to recognise or enforce the award. Strangely section 32 is silent on the grounds on which the court can refuse recognition, thankfully section 52 of the Act which is contained in part III of the Act that deals with foreign arbitral awards provides the grounds on which any of the parties to an arbitration agreement can request the court (where enforcement is sought) to refuse recognition or enforcement of the award. The grounds for such refusal are as follows:

(a) If the party against whom it is invoked furnishes the Court proof
(i) that a party to the arbitration agreement was under some incapacity, or
(ii) that the arbitration agreement is not valid under the law which the parties have indicated should be applied, or failing such indication, that the arbitration agreement is not valid under the law of the country where the award was made, or
(iii) that he was not given proper notice of the appointment of an arbitrator or of the arbitral proceedings or was otherwise not able to present his case, or
(iv) that the award deals with a dispute not contemplated by or not falling within the terms of the submission to arbitration, or
(v) that the award contains decisions on matters which are beyond the scope of submission to arbitration, so however that if the decision on matters submitted to arbitration can be separated from those not submitted, only that part of the award which contains decisions on maters submitted to arbitration may be recognised and enforced, or
(vi) that the composition of the arbitral tribunal, or the arbitral procedure, was not in accordance with the agreement of the parties, or 
(vii) where there is no agreement within the parties under sub-paragraph (vi), therefore the composition of the arbitral tribunal, or the arbitral procedure, was not in accordance with the law of the country where the arbitration took place, or
(viii) that the award has not yet become binding on the parties or has been set aside or suspended by a court in which, or under the law of which, the award was made; or
(b) if the court finds-
(i) that the subject-matter of the dispute is not capable of settlement by arbitration under the laws of Nigeria, or
(ii) that the recognition or enforcement of the award is against public policy.

165. These accords with the provisions of Article V of the New York Convention which provides the circumstances under which recognition and enforcement of an award may be refused, at the request of the party against whom it is invoked. A similar provision is contained in other national arbitral legislations such as section 103(2) of the English Arbitration Act 1996.

166. As Akpata & Adegbonmire (2019) correctly note, there is a difference between setting aside an award which can only be done at the courts of the seat of the arbitration and which must be done in accordance with the law of the seat on setting aside on the one hand; and the procedure of resisting enforcement of an award which is done at the courts of the place where enforcement is sought and which is governed by the law of the place of enforcement, on the other hand. Regrettably, this is a difference that the courts in Nigeria have missed on at least one occasion and thereby conflated the two procedures.

167. In the case of North Pole Navigation Co. Ltd v. Milan (Nig) Ltd (2015) LPELR-25865(CA), the parties had entered into an agreement with an arbitration clause which required that a dispute between them shall be resolved by a London seated arbitration in accordance with the London Maritime Arbitration Terms. The parties agreed that the tribunal shall consist of three arbitrators, with each party appointing one arbitrator each and the two party appointed arbitrators to jointly appoint the third arbitrator. Strangely, the two party-appointed arbitrators did not appoint the third arbitrator but proceeded to determine the reference and thereafter delivered their award. When the appellant attempted to register and enforce the award in Nigeria, the respondent contested the application and the Federal High Court upheld the objection and refused the enforcement of the award on grounds that the arbitrators breached the arbitration agreement and the Tribunal was not properly constituted and therefore lacked jurisdiction. Aggrieved with that decision, the appellant appealed to the Court of Appeal.

168. The Court of Appeal allowed the appeal and set aside the decision of the Federal High Court. Part of the basis for the decision by the Court of Appeal to allow the appeal was that the respondent ought to have brought set-aside proceedings in London, being the seat of the arbitration rather than in Nigeria and therefore the Nigerian Court had no jurisdiction to determine whether the tribunal was validly constituted. While this decision would have been applauded by the Nigerian arbitration community as representing the court’s favourable attitude to the practice of commercial arbitration in Nigeria, a closer scrutiny of the judgment will reveal that the decision was not correctly decided.

169. Indeed, the decision by the Nigerian Court of Appeal that the respondent ought to have applied to set aside the award at the seat sharply contrasts with the decision of the UK Supreme Court in the case of Dallah Real Estate and Tourism Holding Company v The Ministry of Religious Affairs, Government of Pakistan [2010] UKSC 46 particularly the dicta of Lord Mance (paragraph 28) and Lord Collins (paragraph 103) that there is nothing in the [New York] Convention which imposes an obligation on a party seeking to resist an award on the ground of the non-existence of an arbitration agreement to challenge the award before the courts of the seat.

170. It is also ironic that, after deciding that English law was the governing law, being the law of the seat, the Court of Appeal nevertheless relied on the provisions of the Nigerian Arbitration and Conciliation Act, which provides a time limit for applying to set aside an arbitral award, in concluding that the Federal High Court erred in law in declining jurisdiction. It is also difficult to follow the position of the Nigerian Court of Appeal that in English law, a party is estopped from challenging an award having not done so under the law applicable or the law that governed the arbitration proceedings and within the time allowed when the UK Supreme Court arrived at the exact opposite conclusion in the Dallah case above and held unequivocally that a party is not precluded from relying on a given defence in the enforcement proceedings even if it failed to bring the same defence in an action to set aside the award at the seat.




5.2 [bookmark: _Toc80808291]Conclusion
171. The chapter has discussed the findings by dealing with the provisions of the Nigerian Arbitration and Conciliation Act which outlines the circumstances under which the courts can intervene in the arbitral process to ensure its effectiveness. The chapter considered the provisions which deal with judicial intervention at the stage of initiation of arbitration proceedings, some of which unfortunately impede the arbitral process, as well as those provisions of the Act on judicial intervention at the stage of the arbitration proceedings which essentially refers to the power of the courts to issue necessary court orders to compel the attendance of witnesses which is beyond the remit or arbitrators who are after all private persons. These provisions are largely positive and inevitable if the arbitral process is to achieve its overriding objectives. The chapter also dealt with the powers of the courts after an award has been rendered to set aside such award on the narrow grounds provided for in the Act and the all-important duty to recognise and enforce an award subject only to the circumstances in the Act under which a party can successfully resist the enforcement of an award. Despite the overall positive outlook of these provisions, this chapter has also highlighted the provisions of the Act that require urgent review as well as the areas where the courts need to do better. These will be fully explored in the last chapter which proffers workable recommendations and concludes the research.



6. [bookmark: _Toc80808292]CHAPTER SIX
6.1 [bookmark: _Toc80808293]CONCLUSION AND RECOMMENDATIONS

6.1.1 [bookmark: _Toc80808294]Overview

172. This research set out to provide a comprehensive analysis of the concept of judicial intervention in the arbitral process from a Nigerian law perspective. Specifically, the research aimed to interrogate the correct extent to which national courts can, under applicable law, intervene or intercede in the arbitral process so as to facilitate rather than inhibit the process. The background to the study was the realisation that despite the well documented successes of international commercial arbitration as a means of dispute resolution especially those arising from cross border transactions, one recurring controversy has been the question of the necessity or otherwise of the intervention of national courts in the arbitral process. For this and other reasons, the research aimed to identify descriptive solutions for the conceptual and practical challenges that Nigerian judges confront when presented with actions that can potentially affect the practice of arbitration. 

173. Some of the specific questions that the research set for itself were to determine the overall attitude of Nigerian courts to the question of party autonomy and the necessity or otherwise of judicial intervention in the arbitral process; to highlight the relevant provisions of the Nigerian Arbitration and Conciliation Act relating to the question of judicial intervention in the arbitral process; and to determine to what extent the current Nigerian arbitration legal framework is a barrier to the observance of the doctrine of non-intervention of national courts in the arbitral process and the prospects for reform. In this concluding chapter, these questions will be answered while workable recommendations will also be proffered.
6.2 [bookmark: _Toc80808295]Recommendations

174. In light of all that has been said above, and particularly in view of the analysis of the responses to the interview questionnaires, it is not difficult to predict that the first step towards the improvement of the arbitration system in Nigeria lies in legislative reform. It is for this reason that the central recommendation of this work is the need for an effective and modern Arbitration and Conciliation Act. Although Nigeria operates a federal system of government and all the States of the Federation are in principle empowered to enact their arbitration legislations, in practice only progressive States like Lagos State have indeed enacted theirs. Consequently, an overwhelming majority of the arbitrations seated in Nigeria are conducted in accordance with the provisions of the Arbitration and Conciliation Act. The last the Act was reformed was in 1988, 33 years ago! In a fast-changing world, this is not tenable.

175. Incidentally, an Arbitration and Conciliation Act (Repeal and Re-enactment) Bill has been pending before the Nigerian National Assembly since 2017. As Bamgbose (2020) correctly noted, the Bill was passed by the Nigerian Senate on 1 April 2018 but because Nigeria operates a bicameral legislative system at the Federal level, the House of Representatives were also supposed to pass the Bill before it is transmitted to the President for assent. To date, the Bill still awaits the concurrent passage by the House of Representatives. Consequently, all hands must be on deck to ensure that the Bill is passed and signed into law by the current administration before their tenure runs out in 2023. 

176. One of the major issues that the Bill must address before its passage and eventual signing into law is to minimise the incidents of judicial intervention in the Act and reduce the instances where the Act allows the court to interfere in the arbitral process. As previously mentioned, a number of the provisions of the Act provide legislative imprimatur for the intervention of the national courts in the arbitral process. Those sections need to be amended or deleted entirely from the Act. 

177. One critical thing that the new Arbitration Act must do is to expressly recognise arbitral institutions and to provide that in cases of default in constituting arbitral tribunals, the institutions will serve as the appointing authority. Under such circumstances, where a party fails to appoint the arbitrator within thirty days of receipt of a request to do so by the other party or where the two party-appointed arbitrators fail to agree on the third arbitrator to preside within thirty days of their appointments, the appointment shall be made by the arbitral institution on the application of any party to the arbitration agreement. Similarly, the power of the relevant arbitral institutions will extend to making appointments to replace an arbitrator who resigns or is removed following a challenge to his neutrality. The current practice where the courts act as default appointing authority constitutes a significant stumbling block to the practice of commercial arbitration in Nigeria. 

178. The Arbitration and Conciliation Act must also provide clarification regarding some of provisions of the Act that require clarification such as a description of the actions that constitute arbitrator misconduct and those that qualify as improper procurement of arbitration proceedings and arbitration agreement. Thankfully, the UNCITRAL Model Law is readily available to provide a guide. Significantly too, the Act must streamline the conditions for setting aside an arbitral award into one section and make it clear that the three months’ time limit for bringing set aside applications apply to all applications irrespective of the grounds on which they are brought. 

179. A reading of the Arbitration and Conciliation Bill shows that it has addressed the mischief occasioned by the Supreme Court in the City Engineering case by adopting the drafting formula employed in the Lagos Arbitration Law by providing that for the purpose of computing the time limit for enforcing an arbitral award, the time between the commencement of the arbitration proceedings and the delivery of the award shall not be included. This is another reason why the National Assembly must be encouraged to speedily pass the Bill and transmit same to the President for assent. 

180. One of the specific recommendations from the respondents of the survey questions is the need to make adequate provision in the rules for expeditious and effective arbitration proceedings. The respondents also agree that Nigerian courts need to be more robust in their support of arbitration and look out for the tactics of certain parties and counsel who set out to thwart the arbitral process.

181. Indeed, the overall judicial attitude of Nigerian courts which favours arbitration practice is welcome and commendable. However, the courts are manned by human beings who are indeed of continuous improvement. To the best of my knowledge, there are no special periodic trainings for Nigerian judges which focus on arbitration and how the courts can support the system rather than inhibit it, in the same way as we have such annual programmes on areas like maritime law, Asset management and insolvency trainings etc. In this regard the various arbitral institutions in Nigeria are encouraged to partner with the National Judicial Institute to design and deliver such programme.

182. Another factor that emerged from the responses to the survey is the recognition that a significant majority of arbitration practitioners in Nigeria lack formal education in the area of law and derive their knowledge and expertise either from attending courses or from self-development efforts. Because Commercial Arbitration is for inexplicable reasons not studied in Nigerian Universities as a University course. It also partly explains the early aversion that Nigerian judges historically greet arbitration as a dispute resolution mechanism. It is therefore necessary for the Council of Legal Education, which is the body established under the Nigerian Legal Practitioners Act to introduce Commercial Arbitration as a first degree course in the Faculties of Law of Nigerian Universities.

183. Lastly, in addition to the courts, stakeholders such as the Office of the Attorney General of the Federation and that of the various States as well as the Nigerian Bar Association need to interface more regularly in ensuring the continued growth of the practice of commercial arbitration in Nigeria. It is gratifying that the current Attorney General of the Federation recently launched a National Arbitration Policy for Nigeria. A review of the Policy however reveals that it appears to have been borne out of the need to forestall unfavourable arbitral awards against Nigeria rather than any altruistic effort to genuinely develop the arbitration system in Nigeria. Constructive engagement with the office of the Attorney General of the Federation is required to ensure that the positive aspects of the National Arbitration Policy are adopted and implemented.
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1. What is your name? 32 responses
Jeff Maduka
Zibiri Manasseh
Chikezie Madubuike
Chinedum Gregory Ike-Okafor
Omotayo Ibrahim
Nicholas Njaka
Chikodi Okeorji
Nwaeke Ukeagume Stephen
Franklin C. Okoro
Orji A. Uka
My name is Mba Mgboji
Victor Chimezie
Ukanwa Izundu Asobie
Attorney LAWRENCE UMUDU
Ugochukwu Njoku
Darlington Ozurumba
Omeiza Ibrahim Esq.
Eluwah Nnamdi Nwachukwu
Obinna Osisiogu
Chimuanya Ubanna Azubuike
Joshua Idoko
Sunny Maji
Ibe Prince Ukagha
Abdulrahman T. S. Halidu, Esq.
Okemini Nyejiowaka
Joseph Nwatu
Igwe Uju Shontel
Johnpaul Okolie
Olayinka Adedeji
Atilolaoluwa Taiwo-Nsirim
Abdulhafeez Mohammad
Adaeze Mgbeahuru
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7. Do you believe in the concept of party autonomy and why? 32 responses
N/A
Yes, party autonomy helps to facilitate the process of arbitration between the parties involved
Yes I believe in the principle of Party Autonomy because it gives the parties the right to determine how to resolve their dispute through arbitration.
Yes i do
Yes. It secures the freedom of parties to consensually execute arbitration agreement and in their terms.
Yes, subject to public policy.
Yes. Arbitration is no regular Court proceedings. Party autonomy is important to ensure the award is binding.
Yes because it grants the contracting parties the liberty to form their contractual relationship as they wish
Yes
I do. Party autonomy for me is the hallmark of commercial arbitration. It is the major factor that distinguishes commercial arbitration from the other dispute resolution mechanisms especially litigation.

Yes I believe in the concept of Party. I think every Party in a commercial engagement should be at liberty to agree on the need to resort to Arbitration in settlement of disputes. They should also agree on the modus operandi for the said Arbitration as well as be allowed to appoint their own Arbitrators. This is part of the distinguishing factor from conventional litigation in the settlement of disputes.

Yes I believe because it helps the parties choose who their Arbitrator(s) is/are.

Yes. It allows for continuation of commercial relationship thereafter.

Yes. It is a vital factor in Arbitration

I do. It makes the process easier

Yes. Fairness.

Yes I do

Yes i believe in the concept of party autonomy. This is because one of the important principles of arbitration is allowing parties dictate and map out how they want the arbitration process to be conducted

Yes. This is because, the sanctity of arbitration demands that parties are allowed to directly navigate the process themselves.

Yes i do because contracting parties ought not to be bound by any law or procedure which they do not intend to make applicable

i believe in party autonomy because it is the very basis of contract and parties should be totally free to contract including how they wish to settle their disputes to suit their needs

Yes. Parties should be at liberty to determine the nature of their relationship and how it should be resolved, and what law should govern same.

Yes I believe in party autonomy because the sanctity of arbitration demands that parties are allowed to direct navigate the process themselves 2. It permits parties to create a custom-tailored procedure to meet their desired needs. 3. it gives parties power to select neutral decision makers & experts in the field of dispute.

I don't know.

No, the concept of party autonomy takes away certainty of established rules and prediction which is an established principle of law 2. Takes away the need for uniform procedures as every arbitration is different 3. No, because it seeks to limit the power of the courts or state to interfere or resolve disputes

Yes. It is a hallmark of arbitration

No, because it tends to limit the powers of the court to interfere or resolve disputes

Yes, I believe in party autonomy because it is the bedrock of commercial arbitration. The arbitration tribunal derive their jurisdiction from the party autonomy. The fact that parties chose their seat of arbitration, lex arbitri, number of arbitration, the arbitrators themselves and other related matters places arbitration relatively above conventional courts. It is right to say arbitration is what it is because of party autonomy.

Yes. Parties are at liberty to determine where arbitration takes place and it cannot be foisted on them by law.

Yes. It allows parties control the terms of reference and the entire process unlike litigation

Yes. It allows parties determine how to resolve their dispute.

Yes. If rightly and skilfully managed, can ensure Justice is done to BOTH parties and within a reasonable time frame

8. In your experience, do you agree that the Nigerian judicial system is arbitration friendly and why? 32 responses
Courts often uphold arbitration clauses and try to ensure parties arbitrate when parties have clearly intended that arbitration should be their disputes resolution mechanism

Yes, there are laws such as the arbitration and conciliation act 1988 which are recognized by the judicial system and these laws are binding on the parties involved.

Yes our Judicial System is arbitration friendly as our laws and Court Rules make provisions for resolution of dispute through any medium of arbitration before bringing a matter to the regular court

No it's not. Parties don’t abide by the decision most times

Yes. Some judges are trained as specialized arbitrators.

It appears the courts are buying into arbitration as an alternative way of resolving dispute.

Yes. Almost all Rules of Court allows for arbitration before and even during proceedings. 
Judges are by the Rules of Court, also mandated to suggest ADR to parties, and so many State High Courts and Nigerian Federal High Court have dedicated Multidoor Court Houses whose role is ADR.

Yes because the judges had always in their decisions (judgements) upheld arbitration clauses in contract Agreements

Yes

In my experience, I would say that the Nigerian judicial system has become increasingly arbitration friendly overtime. However, a lot more still needs to be done. In time past, Nigerian judges viewed arbitration as a rival mechanism. With time, they have now come to see arbitration as complimentary.

Yes I agree because even our Courts have held Arbitration awards as binding on the parties and same is enforceable by the Courts.

Yes, most Courts in Nigeria both at the state and federal levels, have established Alternative Dispute Resolution systems/mechanisms.

Yes. 1. It enforces awards. 2. It declines jurisdiction over arbitration clauses. 3. It also encourage arbitration in it's various Rules of Court. 4. Provides for Multi-Door Court Houses

Yes, Very friendly. Every Hierarchy of courts in Nigeria has a good dispute resolution Mechanism/ Well Managed Arbitration Center.

The Nigerian judiciary is arbitration friendly. Several courts have put in place the legal and institutional framework for the effective use of arbitration and other non judicial dispute resolution methods. Decisions of courts also include opinions enforcing arbitration.

Yes. Because it is even encouraged by the Nigerian Courts.

Yes. The courts always encourage parties to settle out of court.

Yes it is arbitration friendly because once parties are before the court and the court observes that there is a provision for arbitration, the court will suspend all actions until the issue of arbitration has been exhausted

Yes, because judges in Nigeria are reluctant to hear a matter once their attention is drawn to an arbitration clause.

Several rules of court and procedures make provision for ARBITRATION as an ADR. In some jurisdictions special centres are created.

Yes it is. Judges recommend arbitration and give recognition and enforcement to arbitral awards. The process is pretty straight forward and it is effective
Yes. The various rules of court and the arbitration and conciliation act emphasis arbitration and the High Court Civil Procedure Rules of the Federal Capital Territory, Abuja particularly encourages that parties must explore settlement and or arbitration before resorting to litigation. The judiciary has also in my experience and opinion insisted on parties resorting to arbitration first when there is an arbitration clause in their agreement or contract as the case maybe.

Yes, it is arbitration friendly because in practice once a case is in court and the judge's attention is drawn to an arbitration clause, most judges would stay proceedings and first refer the matter to arbitration and until that avenue is exhausted most courts are reluctant to proceed.

No. Because everyone in Nigeria is more conversant with litigation.

No, the court is not friendly to arbitration. In my experience when the judges attention is drawn to a clause demanding that dispute be settled first through arbitration, the court is reluctant to surrender its power to a private arrangement. 2. They are jealous and protective of their power to decide disputes.

Of recent, yes

Yes because in our courts, once a judge notices an arbitral clause, it stays proceedings and directs the parties to arbitration and until that option is exhausted, they don't dabble into the matter

I agree that Nigerian judicial system is Arbitration friendly. Even before the coming into effect of the Arbitration and Conciliation Act, customary arbitration has been in existence and the Supreme Court of Nigeria and the West African Court of Appeal have in plethora of cases held that arbitration is not alien to Nigeria’s legal system. Customary arbitration as earlier stated has been recognised as a competent way to settle dispute even before the courts were established. See the case of Agu v Ikewibe. Also, the Nigeria’s legal system encourages Arbitration as the most convenient mechanism of dispute resolution. Different High Court rules provide that parties to a dispute must first show that they have explored alternative dispute resolution before action can be commenced in court. Furthermore, any party to arbitration agreement can apply to court to stay proceedings and refer parties to arbitration. The Nigerian courts do not hesitate to grant a stay if it is established that an arbitration agreement exist between litigants. Lastly, Nigeria is signatory to New York Convention and Uncitral Model Law and both conventions have been domesticated and applicable holistically in Nigeria. Arbitration in Nigeria is arguably one of the finest in Africa.

Yes, in recent times I have come to appreciate the timeliness of dispensing with cases at arbitration compared to litigation. In addition Rules of Court has empowered the courts to encourage parties to seek arbitration which is less time consuming.

It is not yet 100% but significant progress has been made. Despite efforts, the factors frustrating the effectiveness include delayed justice system and corruption.

No. There are too many court connected activities, which slow down arbitration.

9. In what ways do Nigerian courts support arbitration?32 responses
See above
Courts would advice that certain matters should be settled out of court with the process of arbitration

Through referring of matters to the Multi-door Courts for settlement of disputes and ensuring that parties attached Arbitration Certificate before they file any matter in court.

They try to enforce the award

Litigation and Arbitration coexist in most Nigerian courts through the Multi-door court houses, specialized in arbitration.

Not sure.

If a litigant ignores going to arbitration first, when he had earlier agreed to go to arbitration in the event of dispute, a Nigerian Court would usually rely on Section 5 of the Arbitration and Conciliation Act to stay the proceedings or even strike out the proceedings, pending arbitration.

First before hearing, they will always ask if parties had explored settlements before coming to court.

Pre-trial scheduling and conferencing

A former Chief Judge of Nigeria once issued a directive asking judges to stay proceedings in ALL cases before them once there is a prima facie valid arbitration agreement. That epitomises the ways in which Nigerian courts support arbitration. Nigerian courts also play supportive roles to the arbitral process by appointing arbitrators and removing arbitrators, making injunctive orders in support of arbitration, setting aside awards in limited circumstances, and most importantly, recognising and enforcing awards.
One of the major ways Nigerian Courts support Arbitration is in the practice of declining jurisdiction once an Arbitration clause in a commercial engagement has not been complied with before resorting to litigation.

The Courts are ever ready to enforce arbitration clauses in agreements as well as enforce arbitral awards.

1. It enforces awards. 2. It declines jurisdiction over arbitration clauses. 3. It also encourage arbitration in it's various Rules of Court. 4. Provides for Multi-Door Court Houses
Full financial, Material and Management Support
See 8.

Enforcement of arbitral awards.

The practice is to refer matters to arbitration where there is a clause in the contract that has arbitration clause.

Some of the ways the Nigerian courts support arbitration are: 1. Non interference in the arbitration process 2. Refusing interlocutory applications filed before the court to frustrate the arbitration process 3. By limiting it's intervention in line with section 34 of the Nigerian arbitration and conciliation act

By keeping the arbitration process completely free from judicial interference

Through recognition and enforcement

They recommend it to litigants, they support multi door courthouses, they provide enforcement and recognition, they provide injunctions and other aids in support of arbitration and they also deny jurisdiction on contracts which contain an arbitration clause

By making rules of Court which encourages arbitration, setting up of the different arbitration or multi door court houses for arbitration and conciliation purposes and given effect to the wishes of parties by referring cases filed before which have arbitration clauses in them.

a. By limiting its intervention in compliance with section 34 of the Nigerian arbitration and conciliation act. b. By keeping the arbitration process completely free from judicial interference. c. refuse interlocutory applications brought to the court which tend to delay or frustrate arbitration proceedings d. Give effect to applications that only facilitate the arbitration proceedings e. only set aside arbitration awards in limited circumstances which must be narrowly interpreted to avoid constant influx of applications to set aside awards

By Alternative Dispute Resolution through Multi-Door Court Houses.

a. It allows applications that only facilitate the arbitration proceedings. b. The courts are always mindful to go into full litigation when options of arbitration have not been exhausted.

Instances abound in which the courts kept its jurisdiction in abeyance unless and until arbitration is first concluded in accordance with the parties agreement. In fact my clients benefited in 4 of the cases I handled for them.

Appointment of arbitrators and instituting the multi door court house solely for arbitrations

Nigerian courts support arbitration by respecting arbitration agreements and granting stay where necessary. They also recognise and enforce arbitration awards. Foreign awards by virtue of the New York convention are also recognised and enforceable in Nigeria. Other preliminary reliefs are also accorded to arbitration where necessary.

By making provisions for it in the Rules of Court

They stay proceedings in court cases to give effect to ADR clauses in agreements. Parties are mandated to resort to agreed Arbitral reference. The courts are conscious to avoid re-litigating arbitral awards.

Respecting the parties wishes and referring the matter to arbitration when promptly raised.

As mentioned earlier, the Nigerian courts have Dispute Resolution centres attached to them and in most jurisdictions, during assessment; cases can go straight to the Multi-door Courthouses before litigation is considered only when Resolution fails. And the rules of various courts accommodate standing down already instituted litigation trial for Mediation or Arbitration to be explored first.

10. In what ways do Nigerian courts inhibit the arbitral system? 32 responses
N/A

Nigerian courts hinder the arbitration system, if they do not enforce arbitral awards on the parties.

Nil

By enforcing the arbitrary award

Insufficient facilities, manpower and judicial will to recognize arbitration as a viable alternative to litigation

Not sure.

None that I know.

None that I know

There's no provision in the various court rules for arbitration proceedings

Some Nigerians have set aside arbitral awards on flimsy grounds. The court system also delays the arbitral process especially where a party has to approach the court to make default appointments and the other side appeals against the order.

Several Arbitration awards have been needlessly overturned by the Courts on appeal.

The only way the Nigerian Courts seem to obstruct the smooth operation of the arbitral system that I know of, is the cumbersome procedure for the enforcement of the arbitral awards.

Principally by the length of time required to enforce an award. This can take up to 5 years or more if it extends to the Supreme Court.

The Arbitral System, is, Part of our Judicial Processes as well defined and enshrined in our Rules of court

Sometimes in practice, some courts still look at arbitration with suspicion. Some believe there's a contest for jurisdiction between courts and arbitration.

Judicial backing.

I am not aware of any.

1. The reliance on courts to interpret arbitration proceedings
Nigerian courts interfere when they review or set aside awards

Nil

In a few cases, courts set aside arbitral awards on the substance of the award.

The courts sometimes fail in insisting that parties should as a matter of practice and policy explore arbitration first; there hasn't been enough awareness on the importance of arbitration and the effect it has in maintaining peaceful coexistence and continuous business relationship amongst contracting parties.

a. granting of interlocutory applications b. Appointment of arbitrators c. review or setting aside awards d. Staying arbitral proceedings d. Reliance on courts to interpret arbitration proceedings.

Where a Contract Agreement is breached and one of the covenants in the contract states that there must arbitration before going to court.

a. The reliance on the court to make the final decision on the decisions taken by the arbitrators. b. setting aside and staying arbitrary proceedings

Unreasonable interventions pursuant to its supervisory roles; appointment of arbitrators etc

A judge refusing to set aside an award

Arbitration is part and parcel of Nigeria’s civil jurisprudence and a condition precedent before action can be maintained in the courts.

I do not think the court inhibits the arbitral system in any way

Indiscriminate grant of applications to refuse the recognition and enforcement of awards

The slow pace of courts prevents applications for appointment of arbitrators the reference to arbitration should not be a matter that could be waived.

Some Judges (mostly those attached to the Multi-door Courthouse) interfere in Arbitration or Mediation proceedings.

11. What is the most positive thing you have experienced in a Nigerian court in relation to the arbitral process? 32 responses
N/A

Nil

Referring matters to the Multi-door arbitration houses for easy and quick dispensation of Justice.

Enforcement of Awards

The speed of arbitration proceedings

None

Staying court proceedings pending arbitration.

Encouraging parties to explore it

Settlement of a dispute in the course of pre-trial conference which saved parties the cost of litigation

I have experienced a number of cases where a Nigerian court either refused to set aside an arbitral award or discountenanced an attempt to resist enforcement.

Adherence to agreement of parties as regarding the process.

The willingness of Courts to allow parties refers cases to Arbitral panels.

Settling a highly contentious issue at the Multi-Door Court House

Settlement of Cases of court with the aid of Arbitration

The institutional and legal framework.

It is faster and time saving.

I once had a matter that the judge decline jurisdiction and insisted that parties should go for arbitral proceedings. We took the directive and we were able to resolve the matter.

The court refused to grant the application of a defendant for stay of proceedings which was calculated at frustrating the arbitration process

The judge declining jurisdiction to entertain a suit which ought to be submitted to arbitration once his attention was called to an arbitration clause.

Staying proceeding pending ARBITRATION

The ease of recognition and enforcement, and courts declining jurisdiction and ordering parties to go to arbitration

I participated in arbitration where I represented; I went to Court directly to enforce my clients right but the other party raised an objection on the basis of the existence of an arbitration clause which stipulates that parties must first go to arbitration. That objection was upheld by the court and we were sent to arbitration. The most positive thing for me was that inspite of my reluctance initial, the outcome of the arbitration was in my clients favour and the opposing party, a government establishment respected the outcome and paid my client the arbitration award sum, in millions.

The judge declining jurisdiction to entertain a suit which ought to be submitted to arbitration 
(b) Judge refusing to set aside an award (c) Judge refusing to grant a stay from a defendant who was bent on frustrating arbitration proceedings (d) a judge interpreting provisions of the arbitration act to give effect to the arbitration proceedings

My answer in 10 above

A Judge refusing to bend to the dictates of a party seeking to frustrate the arbitrary proceeding(d) A Judge following due procedure and upholding the decisions taken by an arbitral panel (e) a judge recognising an award from an international arbitral proceedings and making it enforceable

Protecting the sanctity of an arbitral award.

Declining to entertain a suit which ought to be submitted to arbitration
The desire to uphold the various legal instruments in favour of arbitration. Nigeria courts do not hesitate in placing arbitration agreements over party’s right to maintain action in court. Arbitration must be exhausted as agreed by the parties before either party can proceed to the court. In terms of granting interim reliefs, the courts are always there to do the needful.

The fact that both parties are able to come to table as against an acrimonious litigation

Stay of proceeding

Referring parties to arbitration in line with agreement after litigation had commenced

Some Judges encourage parties to explore other means of settlement before resorting to litigation.

12. What is the most negative thing you have experienced in a Nigerian court in relation to the arbitral process? 30 responses
Nil

None

N/A

Parties refusing to abide by their agreement

The lack of sufficient expertise

None.

None

Delay of proceedings

A Nigerian court countenanced a strange application for injunction to restrain a successful party from enforcing an arbitral award in a case where that party had failed to set aside the award within the three months period provided in the Arbitration and Conciliation Act. It is now three years and counting and the party is yet to enforce the award.

I cannot think of any right now.

The cumbersome procedure for the enforcement of the arbitral awards.

Rejection of an award on a mere technical ground.

None.

None that I am aware of.

The court refused to decline jurisdiction even when the request for arbitration was made

A judge interpreting the provisions of the act in a manner that fraustrates arbitration

Nil

Not applicable

Refusal to send parties to arbitration even in the face of existence of arbitration clause in a contract and failure to give effect to arbitral awards. Then the issue of delay in giving effect to arbitral awards due to the slow nature of our system.

A judge for obvious reasons refusing to decline jurisdiction even in the face of obvious request to submit suit to arbitration (b) a judge interpreting the provisions of the act in a manner that frustrates arbitration (c) the judge granting a stay of arbitration proceedings (d) a judge setting aside an award on grounds not founded in the act (e) the judge unilaterally removing arbitrators on the application of a party

Never witnessed any arbitration.

A judge ignoring the Arbitration clause in an agreement signed by parties and going into full litigation.

Unreasonable interventions by the courts pursuant to its supervisory roles.

A judge interpreting the provisions of the act in a manner that frustrates arbitration

None I can remember.

The ability of a party who didn’t actively participate to approach the court to set aside an arboreal award on grounds of technicality or less

Failure to hear motion for appointment of arbitrator over 2 years due to court delay

When Judges interfere with Arbitral process

13. In your opinion, should the courts be involved in the appointment or removal of arbitrators and why do you think so? 31 responses
No.

Arbitration is a predominantly private matter between the parties; courts shouldn’t appoint arbitrators, except in very limited cases e.g where there is an arbitration clause without a clear provision on who should appoint the arbitrator(s)

The courts have to be involved in appointment or removal of arbitrators to make sure the process is fair and conducted with due process in accordance with the laws stipulated

Yes. This gives more room for transparency and removes every bottleneck.

Yes. For natural transparency


Yes. The parties should have the freedom to submit to the Court’s appointment of arbitrator(s) if they do choose

Yes. There’s got to be an umpire.

No. Independence of parties to appoint their own arbitrators is key.

No because it will take away the liberties of contracting parties from choosing wilfully those they want to arbitrate and competent arbitrators

Yes, to ensure the integrity of the proceeding

My answer is no and yes! Nigerian courts should not be involved at all in the appointment of arbitrators. However, the courts can be involved in the removal of an arbitrator in certain limited circumstances.

No. It will inhibit the process and may elongate the time within which awards ought to have been given.

Yes but the Courts should only be involved in situations where parties fail to reach agreement as to the Arbitrator(s)

Yes. It gives confidence and a sense of neutrality to the parties.

The idea of Courts appointment of Arbitrators is a welcome development

Yes. To ensure neutrality and fairness.

The appointment and removal of arbitrators should be done by parties and arbitrators. When they fail to agree, resort should be made to arbitral institutions

No, the court is not meant to act as supervisory body over arbitration proceedings. Proceedings including appointment and removal should be totally controlled within the context of the arbitration procedure.

It should be left for parties to choose except where there is a disagreement then parties can resort to court to appoint. Especially for a sole arbitrator

Court should not be involved in appointment or removal unless the parties have so elected in their arbitration agreement. The reason for this is that the courts would be inserting themselves in a process which was designed expressly to exclude them for any number of reasons. Courts are usually not the best place to appoint arbitrators as they might not be as familiar with them as much as other bodies which have more experience. The removal of arbitrators should also be in the exercise of the autonomy of the parties.

I do not think so. Parties should be at liberty to do that, only when they fail to agree on an arbitrator that the court should come in.

No the court should not because it interferes with the process (b) the court should not because it contributes excessive reliance to courts (c) appointment or removal of arbitrators should be done strictly by parties and arbitrators and where they fail to agree, should be done by arbitral institutions rather than courts (d) no, when u give the court power to remove u are invariably giving them power to replace and thus the court will continue to exercise control over the proceedings

Yes, because Nigerians believe in the powers of the courts

No, the court is not meant to act as supervisory body over arbitration proceedings.
Courts should not be involved in order to give in to to speedy conclusion of an arbitration process. It will also ensure complete party autonomy and confidentiality of the whole process.

No, because so will invariably give them the power to exercise control over proceedings

In my opinion, I am of the opinion the courts should retain the supervisory role they play in arbitration and allow the parties exercise their discretion which is the major difference between arbitration and traditional court system. Allowing courts the leverage to descend into the arena will defeat the purpose of arbitration as an alternative dispute resolution mechanism.

I do not think the court should be involved in appointment and removal of arbitrators for the same reasons arbitrators are not involved in the appointment and removal of judges.

I think they should, in order to have a way forward. However, there should be special judges for that purpose to speed up the process.

No. Allowing parties to choose their Arbitrators gives them a kind of confidence that they are playing a major part in the process. This in turn opens them up to resolution instead of making them against it and frustrating the process as a result.

14. What is the one thing that you expect Nigerian courts to do better to support the arbitral process? 31 responses
N/A

Nigerian courts should make sure the process is fair and arbitral awards are awarded to the parties

Registration of arbitral awards and enforcing same.

Compelling parties to abide by the awards
Make rules that reflect the realities of the society with regards to enforcement of arbitration awards

(1) Encourage parties to try out arbitration prior to trying their matter. (2) Educate lawyers about the need to insert arbitration clauses in contracts.

To enforce arbitrary awards without paying so much attention to technical objections challenging the awards.

To always encourage litigants to explore arbitration as a faster way of resolving disputes

To make adequate provision in the rules for expeditious and effective arbitration proceedings
Nigerian courts need to be more robust in their support of arbitration and look out for the tactics of certain parties and counsel who set out to thwart the arbitral process.

To hold firm the principle of judicial non-intervention in the Arbitration process.

To allow arbitral awards to be enforceable once given the Arbitration panel.
Streamlining the appeal process for quick disposal of arbitration appeals.

To encourage Settlement of cases out of Court

Give clear decision on the interpretation of arbitration laws in Nigeria.

To be referring all commercial cases to arbitration.

The rules of court should have mandatory provision on arbitration.
1. Limit its interference with the arbitration process 2. Refuse the urge to set aside awards

Limit its interference with arbitration

NILL

Accelerating the process of recognition and enforcement of the award and staying away from the substance of the award

Refer every matter that comes to it to arbitration, especially those with arbitration clauses or that can be resolved through arbitration without the rigor or delay if litigation.

Limit it’s interference with arbitration (b) interprete provisions of the arbitration act to strengthen and give effect to the arbitration proceedings (c) give effect to doctrine of competence competence (d) refuse the urge to set aside awards (e) give full effect to section 34 of the Arbitration and Conciliation Act.

Encourage it.

Create more awareness and encourage parties to embrace Arbitration instead of seeking litigation for the simplest acts. And the courts should also refuse the urge to set aside awards imposed by the arbitral panels.

I expect Nigerian courts to stand firm in the face of unnecessary applications by parties who intend to denounce their agreement especially on technical grounds

Refuse the urge to set aside awards

From personal perspective, I believe everything that ought to be right is right in terms of court/arbitration relationship.

If it were practicable, to ensure parties participate and where an arboreal award is ordered to enforce same without recourse to any party trying to contest the award

Create a special Arbitration Judge to hear and determine matters relating to issues on arbitration

The one thing is to assign matters to the Multi-door Courthouses from the filing stage and to encourage parties to explore Arbitration before resorting to litigation
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17. What general suggestions do you have for the improvement of the arbitral system in Nigeria? 28 responses
N/A

Shorter, easier and more precise processes

Abridgment of the time period within which arbitration proceedings should last

More transactional and property Lawyers should insert arbitration clauses in their contracts. 

Courts should be willing to hands off the case when a party seeks to enforce it.

Statue should mandate all commercial disputes to first go to arbitration before litigation.

There should be more sensitization of citizens on the benefits of arbitration. Many cases in Nigerian courts today ought not to be there but because of ignorance the matters finds their ways to the court.

To set up a working system for effective arbitration

Nigerian courts just need to do better and the judges should be continually trained in this regard

The judicial intervention in the Arbitration process needs to be minimal. Otherwise the whole idea of Arbitration as a quick and fast alternative to litigation will be lost.

To allow arbitral awards to be enforceable once given the Arbitration panel.

Strong Encouragement / Settlement of cases out of Court.
Better training for judges and arbitration practitioners

It should be made mandatory for all commercial matters.

Amend the Arbitration And Reconciliation Act.

To encourage capacity building and training of judges to help them understand arbitration better

Establish a bill to minimise the incidents of references and judicial intervention by the court

Providing a time limit within which ARBITRATION would to be completed upon commencement

Pass the pending amendment at the National Assembly

The cost of arbitration is a little steep in Nigeria as a party is expected to pay a certain percentage of his claims before the tribunal, or else, stand the risk of forfeiting same. This on my mind defeats the essence of arbitration. Some indigent persons with good claims may be forced to abandon same and lose out completely due to lack or paucity of funds.

a. To review the act and make it more modern and effective (b) establish a bill to minimise the incidents of references and judicial intervention by the court (c) for a new act to expressly recognise arbitral institutions to serve as appointing authorities and also remove arbitrators (d) for the act to provide a clear interpretation of some basic concepts such as arbitrator misconduct or improper procurement of proceedings and this will help reduce the reliance on courts for interpretations. (e) Streamline conditions to set aside awards.

More enlightenment of the Nigerian public should be done.

Constant interface amongst all stakeholders for the continued growth and development of arbitration procedure.

1. Third-party funding 2. Establishment of an Award review tribunal rather than an appeal to a regular court 3. Provisions for emergency arbitrators 4. Efficient enforcement of awards etc 

Constant interface amongst all stakeholders for the continued growth and development of the arbitration procedure.

The Act should be amended to be more liberal in terms of arbitrability. Many basic disputes like marriage dispute are all outside the confines of arbitration in Nigeria by virtue of the decision of the court in Kano State Urban Development Board v Fanz Construction Ltd. Unlike in Ireland where certain fraud cases are arbitrable, fraud cases are entirely not arbitrable in Nigeria. Again, the public policy in Nigeria is very strict and not as liberal as what is obtainable in other common law countries. These and more can be taken care of in subsequent amendments of the Act

None

More awareness for lawyers on arbitration and provision of courses for lawyers to encourage them in arbitration

Judicial officers and lawyers should be trained in Arbitration and alternatively, Arbitration should be added to University and law school curriculum. I believe knowledge of Arbitration will greatly improve its practice in Nigeria. Ignorance is one of the major hindrances to the practice of Arbitration in Nigeria





















[bookmark: _Toc80808299]Appendix B - Interview Responses

Link to Google forms questionnaire. 
https://docs.google.com/forms/d/e/1FAIpQLScBlCVEylVEAkP3sRBgizJznbhHf3Q5h-lGFip8OLB0XmEFxw/viewform?usp=sf_link

https://docs.google.com/forms/d/12uvY9I1PTrD3c0Fb8k8AJ6n0AZxZihjCFAcRRjZPufc/edit?vc=0&c=0&w=1&flr=0#response=ACYDBNh72uC9-WS7IrFdwFYwg4oCSWuOjrpsjdS6SI__ApsWcVsct-kxaHPPQpGXc7sTsyo

https://docs.google.com/forms/d/12uvY9I1PTrD3c0Fb8k8AJ6n0AZxZihjCFAcRRjZPufc/edit?vc=0&c=0&w=1&flr=0#question=193574675&field=366340186




	
If participants have concerns about this study and wish to contact an independent 
person, please contact: 

Dr. Garrett Ryan

MSCIB Programme director
Graduate Business School
Office: A109
 
Griffith College
South Circular Road, Dublin 8, Ireland
 
Phone:  + 353 1 416 3324
Email: garrett.ryan@griffith.ie
Website: www.griffith.ie  




















 
INFORMED CONSENT FORM  
 
I. 	Research Study Title:  A Critical Appraisal of the Role of National Courts in  	the Arbitral Process: A Case Study of Nigeria 
University: Griffith College, Graduate Business School. 
Principal Investigator: Dr Garrett Ryan.  
Researcher Name: Emeka Emmanson Okoroafor 
Email: emmasonemeka2001@gmail.com 
[bookmark: _Toc80808300]Clarification of the purpose of the research 
 
The aim of this research is to amongst other things, to interrogate the correct extent to which national courts can intervene or intercede in the arbitral process so as to facilitate rather than inhibit the process. The research also aims to identify descriptive solutions for the conceptual and practical challenges that Nigerian judges confront when presented with actions that can potentially affect the practice of arbitration. Furthermore, through a combination your participation and the latest research into (International Commercial Arbitration), this research will add to body of academic understanding of (International Commercial Arbitration).  
[bookmark: _Toc80808301]Confirmation of particular requirements as highlighted in the Plain Language Statement 
 
This project involves taking part in semi-structured interviews.  The interviews responses will be recorded, and seek to gather information on your experience of commercial arbitration. Questions are directed towards your thoughts on National courts involvement in Arbitration processes and how it has affected their practice and businesses as Arbitrators and litigants. I estimate the interviews will take no longer than 10 minutes to complete. 
 
Participant – please complete the following (Circle Yes or No for each question) 
 
	Have you read or had read to you the Plain Language Statement 	     Yes/No 
	Do you understand the information provided? 	 	 	     Yes/No 
Have you had an opportunity to ask questions and discuss this study?    Yes/No 
	Have you received satisfactory answers to all your questions?  	     Yes/No 
	Are you aware that interviews will be audiotaped? 	 	 	     Yes/No 
[bookmark: _Toc80808302]Confirmation that involvement in the Research Study is voluntary 
 
Involvement in this Research Study is voluntary.  Participants who decide to take part may withdraw from the Research Study at any point.  There will be no penalty for withdrawing before all stages of the Research Study are complete. 
 
[bookmark: _Toc80808303]Advice as to arrangements to be made to protect confidentiality of data, including that confidentiality of information provided is subject to legal limitations  
 
Every effort is made to ensure the confidentiality of the participant. Participant names will not be recorded, as all participants will be assigned a code. Where used, recorded interviews/survey data will be downloaded to a password-controlled computer, typed transcripts/survey results are held within password-controlled documents. Participant biographical details and or mention of other persons will be omitted in the final report. 
Confidentiality of information provided is subject to legal limitations.    
VI. Participant Signature: 
[image: ]I have read and understood the information in this form.  My questions and concerns have been answered by the researcher, and I have a copy of this consent form.  Therefore, I consent to take part in this research project 
Participants Signature: 	 	 	 	 	 	 	 	 
Name in Block Capitals: 	 	 ORJI UKA	 	 	 	 	 	 
Witness:  	 	 	 	SAMUEL ADEGBITE 	 	 	 	
Date:     	 	 	 	25th August 25, 2021 	 	 	 	 	 
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3. Did you study commercial arbitration in University?
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4. On a scale of 1-10, how conversant are you with the provisions of the Nigerian Arbitration and

Conciliation Act?
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6. What was the nature of your direct involvement in commercial arbitration
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15. On a scale of 1-10, how do you rate the Nigerian Arbitration and Conciliation Act in terms of its

contributions to the actualisation of the principle of judicial non-intervention?
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16. What is the singular most important provision of the Nigerian Arbitration and Conciliation Act

that you think should be amended to facilitate the arbitral process in Nigeria?
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 PLAIN LANGUAGE STATEMENT  



 Introduction to the Research Study 



Research Study Title:  A Critical Appraisal of the Role of National Courts in  the Arbitral 
Process: A Case Study of Nigeria 



University: Griffith College, Graduate Business School. 



Principal Investigator: Dr Garrett Ryan.  



Researcher Name: Emeka Emmanson Okoroafor 



Email: emmasonemeka2001@gmail.com 



II. Details of what involvement in the Research Study will require 
 
This project involves taking part in semi-structured interviews.  The interviews responses will 
be recorded, and seek to gather information on your experience of commercial arbitration. 
Questions are directed towards your thoughts on National courts involvement in Arbitration 
processes and how it has affected their practice and businesses as Arbitrators and litigants. 
I estimate the interviews will take no longer than 10 minutes to complete.  



III. Potential risks to participants from involvement in the Research Study (if greater than 
that encountered in everyday life) I do not anticipate any risk to participants as a result of 
participation in this Research Study. 



IV. Benefits (direct or indirect) to participants from involvement in the Research Study 



The objective of this Research Study is to gain new knowledge that will enable practitioners 
and scholars understand the delicate issue of how to strike the right balance between respect 
for the wishes of the parties to use a private system of dispute resolution and the interests of 
the State in superintending the process.) This study may, therefore, be of benefit to you by 
providing you with the opportunity to contribute to body of knowledge on (Commercial 
Arbitration) so that you and or society may benefit. 



V. Advice as to arrangements to be made to protect the confidentiality of data, including 
that confidentiality of information provided is subject to legal limitations  



Every effort is made to ensure the confidentiality of the participant. Participant names will not 
be recorded, as all participants will be assigned a code. Where used, recorded 
interviews/survey data will be downloaded to a password-controlled computer, typed 
transcripts/survey results are held within password-controlled documents. Participant 
biographical details and or mention of other persons will be omitted in the final report. 
Confidentiality of information provided is subject to legal limitations.    



VI. Advice as to whether or not data is to be destroyed after a minimum period  
Audio tapes/Survey data will be destroyed on the successful completion of this master’s 
degree in full compliance with GDPR regulations.   



VII. Statement that involvement in the Research Study is voluntary 



Involvement in this Research Study is voluntary.  Participants who decide to take part may 
withdraw from the Research Study at any point.  There will be no penalty for withdrawing 
before all stages of the Research Study are complete..   
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If participants have concerns about this study and wish to contact an independent 

person, please contact: 



Dr. Garrett Ryan



MSCIB Programme director

Graduate Business School

Office: A109

 

Griffith College

South Circular Road, Dublin 8, Ireland

 

Phone:  + 353 1 416 3324

Email: garrett.ryan@griffith.ie

Website: www.griffith.ie  
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