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In this dissertation, this author analysed the effectiveness of mandatory mediation as a system to combat rising pressure on the commercial court system, increasing costs and time for the parties involved in the dispute, and failing trust in the judicial system. This analysis was conducted by reviewing international jurisdictions that have successfully implemented a mandatory mediation system as well as the current commercial dispute resolution system in Ireland. It sought to develop a proposal for a system that could be applied to Ireland. This author proposed that the introduction of a system into Ireland would not be contrary to any existing legislation and could adapt the current framework to meet the needs of mandatory mediation. 
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1. [bookmark: _Toc111763910][bookmark: _Toc112013182][bookmark: _Toc112137230]Introduction 
“Mediation is easily the preferred first step in commercial dispute resolution – and can offer numerous benefits to companies that actually save time, money and can even save a business’s reputation from potential harm.” - Kevin Murphy, Former Director General, Law Society of Ireland[footnoteRef:1] [1:  Law Society of Ireland ‘Five ways mediation helps the bottom line – and how you can help’ < https://www.lawsociety.ie/news/media/press-releases/5-ways-mediation-helps-the-corporate-bottom-line--and-how-you-can-help> accessed 18th August 2022.] 

In the last 25 years, advancements in technology and rise of the digital economy have led to a level of globalisation of businesses that we have never encountered before. With the increase of commercial trade comes a rise in the level of complex commercial disputes. This increase has led to pressure being placed on court systems around the world, which are struggling to manage caseloads.[footnoteRef:2] Recognising the issues being faced legislators are turning to alternate dispute resolution (ADR) methods to help. The aim of ADR systems is to establish appealing and successful forums for aggrieved citizens while at the same time relieving the overburdened court structure.[footnoteRef:3] ADR encompasses many different dispute resolution techniques with mediation in sharp contrast to the traditional litigation because of its voluntary, self-determined nature.[footnoteRef:4] Essentially it is a multi-party negotiation conducted with the assistance of a neutral third party, who has no power to impose a settlement on the parties.[footnoteRef:5]  The neutral third party, known as the mediator, is there to encourage parties to find a mutually acceptable solution by helping them, define the issues at the core of the dispute, reduce misunderstandings, establish priorities, express emotions, reach points of agreement and eventually negotiate a settlement.[footnoteRef:6] This highlights the sharp contrast to litigation as it allows the parties a measure of self-determination and control on the process.[footnoteRef:7] However, the mediation can fail if one or both the parties refuse to settle. [footnoteRef:8]  [2:  Orla Ryan, Ireland's judges are struggling to 'maintain services to which people have a right' Journal.ie (6th October 2014) https://www.thejournal.ie/chief-justice-judicial-reform-1708833-Oct2014/> accessed 22 August 2022.]  [3:  David S. Winston, 'Participation Standards in Mandatory Mediation Statutes: You Can Lead a Horse to Water' (1996) 11 Ohio St J on Disp Resol 187.]  [4:  Ibid.]  [5:  Ibid.]  [6:  Ibid.]  [7:  Ibid.]  [8:  Ibid.] 

Legislators around the world have passed Statutes and even a multilateral convention to increase the use of this cost-saving ADR technique, to uphold the settlements reached and, in some cases, to enable courts order disputing parties participate in the mediation practice.[footnoteRef:9] This process is known as mandatory mediation, and it is the focus of this paper.  [9:  Ibid.] 

It would not be possible within this dissertation to cover the use of mandatory mediation in all types of disputes dealt with in the court systems, and on an international level. As such this dissertation will focus solely on the area of mandatory mediation in commercial disputes, specifically investigating the jurisdictions of Ontario Canada and Turkey which have successfully implemented regimes. This author seeks to find if either jurisdiction has produced an optimal system that could be emulated and implemented into Ireland’s commercial dispute resolution framework, which currently favours the adversarial systems of litigation and arbitration over mediation. The question this dissertation poses is whether mandatory mediation should be the first step in all commercial disputes in Ireland. The aims and objectives of this dissertation include establishing a legal definition for mediation, reviewing multi-jurisdictional legislation, analysing the impact the introduction of mandatory mediation has had, establishing the current dispute resolution framework in Ireland and the legislation surrounding mediation, discussing the findings of this dissertation and followed finally by recommendations of a proposal for the introduction of mandatory mediation in commercial disputes in Ireland. 
This paper will engage in desk-based research from a variety of secondary sources including books, articles, international legislation, and case law. While there are in-depth discussions and analysis on mediation systems in Canada, Turkey, and Ireland there are commonalties in the reasons behind the promotion and legislation of mediation globally. These include cost effectiveness, relieving overburdened court systems, and time management. I chose to focus on the jurisdictions of a) Ontario, Canada as it is a common law system with a mandatory mediation framework established over 20 years, and b) Turkey as it is a civil law country, with a newer framework established in the last 5 years. One of the issues I faced when writing this dissertation was that a key document on Turkish law was in fact translated incorrectly. This meant that my understanding that Turkey ratifying the United Nations Convention on International Settlement Agreements Resulting from Mediation (UNCISARM) was the basis for the mandatory mediation system was incorrect. Following further research, I concluded that Turkey, had enacted legislation to facilitate mandatory mediation prior to ratification and followed a similar path to Canada. This led me to amending the focus of my examination of both jurisdictions as while they both introduced legislation they did so with different requirements. In essence, rather than analyse the best method to introduce a system of mandatory mediation into Ireland, I instead focused on the stage of the dispute process at which mediation should be introduced so as to encourage the establishment of a successful system. Another issue I faced was the level of bias in some of my resources. Articles written by mediators in Canada and Turkey were very much in favour of a mandatory mediation system however lawyers in both cautioned against it. The legislators and judiciary in both jurisdictions clearly supported the mediators view on the process while academics tended to be split. This pattern was echoed by the Irish resources however the judiciary tended to be more vocal in their support of mediation. Once I recognised the issue, this author took steps to ensure I studied both points of view to develop my own opinion and further my research. 
Chapter 1 focuses on explaining what mediation is and establishing a legal definition for the practice. It firstly details the history of mediation from around the world, beginning in ancient times and continuing to its current modern form using academic articles. It then goes on to explain the three different models of mediation that can be utilised by a mediator depending on the dispute. In order to establish a legal definition, it examines the legislation in multiple jurisdictions such as the United States of America, Australia and the European Union, the codes of practice for professional bodies such as the Centre for Effective Dispute Resolution (CEDR), and finally the UN multilateral convention to determine the definition each has established. Lastly, it assesses the advantages and disadvantages of mediation. 
Chapter 2 conducts a comprehensive study into the mandatory mediation systems of Ontario, Canada and Turkey, explaining the history of the mediation in each jurisdiction, the establishment of the mandatory mediation schemes, the impact these have had on commercial dispute resolution and finally comparing and contrasting both. To do this effectively, legislation from both jurisdictions along with academic articles and governmental reports were examined thoroughly. 
Chapter 3 discusses the current commercial dispute resolution procedure in Ireland, focusing on litigation and mediation in particular. It then investigates the Irish mediation framework established by the Mediation Act 2017. Sources such as books, academic articles, legislation and Court reports were used to develop a complete picture.
Chapter 4 discusses the key findings of this dissertation, it identifies and analyses what worked in each jurisdiction, what did not work, whether there are any improvements to be made and what potential challenges would a system of mandatory mediation face in Ireland. Finally, examine and analyse the recommendations and conclusion reached. 
 


2. [bookmark: _Toc111763911][bookmark: _Toc112013183][bookmark: _Toc112137231]Chapter 1 – What is Mediation?
Conflict is an inevitable part of our society; we see it in our day to day lives as well as in our business relations; however, combat is optional. Minor disagreements can grow into serious commercial disputes that can affect not only the current business relationship but also future relationships.[footnoteRef:10]  How parties in conflict choose to respond sets the tone for whether the outcome is constructive or destructive. Indeed, the Lord Chancellor, Lord Irvine of Lairg, stated that “We should see litigation as the last and not the first resort in the attempt to settle a dispute.”[footnoteRef:11]  [10:  Cassandra M. Lee-Casner, 'Nudging toward Mediation: An Analysis of Factors to Nudge Mediation as the Preferred Method of Alternative Dispute Resolution in International Commercial Disputes' (2021) 4 Wayne St UJ Bus L 74.]  [11:  Dr Karl Mackie, David Miles, William Marsh and Tony Allan, The ADR Practice Guide Commercial Dispute Resolution (3rd edn, Tottel Publishing Ltd, 2007).] 

In a recent talk at the Law Society of Ireland to a class of Trainee Solicitors, a prominent Irish Judge stated that litigation in Ireland is ‘Only for the rich the poor or the reckless.’[footnoteRef:12] That statement highlights the issues facing parties looking to bring an action against another through the Irish court system. One must either be rich enough that a judgment against them would not be felt, poor enough that a judgment against them will not be enforced or reckless enough to gamble the large sum of money required to bring an action and pay should said action fail. It has been observed that litigation has become not only expensive but also time-consuming, for example delays in hearings and the introduction of technology into workplaces which has made e-discovery onerous on all parties as well as the time it takes to bring an action to final hearing[footnoteRef:13] However, with the rise in Alternative Dispute Resolutions there are other paths for parties experiencing conflict to take. One of the most versatile of these ADR practices is that of Mediation, the focus of this dissertation. The Merriam-Webster definition of mediation is the ‘intervention between conflicting parties to promote reconciliation, settlement, or compromise’[footnoteRef:14] and specifically:  [12:  Mr. Justice Donal O'Donnell, Chief Justice, Talk in Law Society.]  [13:  Richard S. Weil, 'Mediation in a Litigation Culture: The Surprising Growth of Mediation in New York' (2011) 17 Disp Resol Mag 8.]  [14:  Merriam-Webster Dictionary < https://www.merriam-webster.com/dictionary/mediation> accessed 15 July 2022.] 

“a means of resolving disputes outside of the judicial system by voluntary participation in negotiations structured by agreement of the parties and usually conducted under the guidance and supervision of a trained intermediary.”[footnoteRef:15] [15:  Ibid.] 

[bookmark: _Toc111763912][bookmark: _Toc112013184][bookmark: _Toc112137232]History of Mediation 
Mediation is not a new concept, indeed one of the first documented mediations occurred more than four thousand years ago in Mesopotamia when a Sumerian ruler helped prevent a war and establish an agreement to settle a dispute over land.[footnoteRef:16] The precise origins of the practice of mediation are difficult to pinpoint as it is a method used throughout the globe to help societies maintain the communal principles of peaceful coexistence.[footnoteRef:17] It is believed that the practice stemmed from indigenous cultures such as the early Aryans, who used unwritten customary law to embody the principles of wisdom, reason and forethought to settle disputes.[footnoteRef:18]  [16:  Samuel Noah Kramer, The Sumerians: Their History, Culture and Character (The University of Chicago Press, 1963).]  [17:  Niranjan Bhatt, 'Evolution and Legislative History of Mediation' (2009) 1 GNLU JL Dev & Pol 83.]  [18:  Ibid.] 

India, in particular embraced the concept of mediation to solve disputes in its twenty nine states as each has varying cultural traditions, customs and religions due to the country being invaded by multiple nations such as the United Kingdom, the Iran plateau, Afghanistan and Arabia to name a few, all making radical changes to the areas they occupied.[footnoteRef:19] Academic Niranjan Bhatt, highlights three examples of tribunals set up during the Vedic period that specifically mediated issues within different sectors of daily life. The first being Kula set up by Yagnavalkya, a scholar and jurist, that dealt with disputes between families, communities, tribes, castes, and races.[footnoteRef:20] The second known as a Sreni, set up by artisans or tradesmen, which is similar to a guild, dealt with internal disputes of members[footnoteRef:21]. The final was the Puga, like a Sreni, made up of traders in multiple branches of commerce from different communities. These ancient associations recognised the principles of justice, equity and good conscience and the impact decision-making would have in usage going forward, principles that have been carried forward into the modern form of mediation we have today.  [19:  Ibid 84.]  [20: Ibid.]  [21:  Ibid.] 

Mediation was the primary means of resolving a dispute in ancient China.[footnoteRef:22] Confucians viewed that a natural harmony existed in human affairs and sovereign coercion would disrupt this.  Indeed, any adversary proceedings are considered antithetical to the peace and understanding that are central Confucian concepts.[footnoteRef:23] It was considered that moral persuasion based on a set of commonly agreed values and agreement was the best way to settle a dispute.[footnoteRef:24] In Japanese culture, the leader of a rural community was expected to step in to help members of the community settle any disputes that arise.[footnoteRef:25] There is a rich history in Japan of mediation and conciliation as its culture places huge weight in the power of an apology in resolving conflicts.[footnoteRef:26] Mediation provides an idyllic situation for the provision of an apology as it is outside the traditional confines of a combative system and because the goal is most often times to reconcile parties and preserve relationships.[footnoteRef:27] They see a true apology as a restorative act that attempts to, and often succeeds in, restoring a relationship, be it in public or in private, personal or impersonal, to a state similar to the state it was in prior to the imposition of an injury by one party upon another.[footnoteRef:28] The offended party is placed in a morally superior position to the offending party and must decide whether to offer forgiveness or not.[footnoteRef:29]  [22:  Jay Folberg, 'A Mediation Overview: History and Dimensions of Practice' (1983) 1983 Mediation Q 3.]  [23:  Jay Folberg, 'A Mediation Overview: History and Dimensions of Practice' (1983) 1983 Mediation Q 3.]  [24:  Ibid.]  [25:  Ibid.]  [26:  Max Bolstad, 'Learning from Japan: The Case for Increased Use of Apology in Mediation' (2000) 48 Clev St L Rev 545.]  [27:  Ibid.]  [28:  Ibid.]  [29:  Ibid.] 

Similarly in Africa, if a dispute arises then a neighbourhood meeting called ‘a moot’ can be called by one of the parties or a neighbour.[footnoteRef:30] A respected member of the community acts as a ‘big man/notable’ and serves as a mediator to help the parties settle their conflict.[footnoteRef:31] The tradition of ‘a moot’ is to seek settlement without a judge or arbitrator rather by encouraging the parties to talk and resolve the underlying issues that brought them here.[footnoteRef:32] These cultures recognised that forgiveness, reconciliation and restoration are fundamental principles in successful dispute resolution and that mediation was the best possible forum to encourage this.[footnoteRef:33] It is clear that mediation developed organically around the world, which is interesting in itself given that each civilisation has different legal systems, cultures etc. This global element, gives the formalisation of the mediation process real relevance for its legal worth. [30:  Jay Folberg, 'A Mediation Overview: History and Dimensions of Practice' (1983) 1983 Mediation Q 3.]  [31:  Ibid.]  [32:  Ibid.]  [33:  Ibid.] 

The modern form of mediation that we recognise today is attributed to the rise of its use in United States of America from 1887.[footnoteRef:34] The Interstate Commercial Act 1887[footnoteRef:35] and the Arbitration Act 1888[footnoteRef:36] was passed to encourage the use mediation in industrial and labour disputes to save time and money.[footnoteRef:37] In 1913, a Board of Mediation and Conciliation was established for these disputes which was then built upon to form Federal Mediation and Conciliation Services that is still active today. In 1906, the Dean of Harvard, Mr Roscoe Pound, gave a speech to the American Bar Association wherein he stated ‘Law is often a government of the living by the dead.’[footnoteRef:38] His speech identified what he believed were the main causes of dissatisfaction with the administration of justice. Firstly, he recognised the inflexibility of law and its inability to reflect social or moral values of current society.[footnoteRef:39] He believed the law was too complex for most people and its contentious nature led to what he called ‘a game of litigation’[footnoteRef:40] where justice suffered.[footnoteRef:41] This began a debate that continued to 1976, where Professor Sander gave a speech at The Pound Conference which influenced the current ADR Mediation practice.[footnoteRef:42] Professor Sander began by criticising the never-ending litigation that was putting extreme pressure on the courts system that was growing at an uncontrollable rate.[footnoteRef:43] He continued by explaining that historically traditional dispute mechanisms such as the community, the church and the family settled disputes before they rose to the level of antagonistic behaviour the courts were experiencing.[footnoteRef:44] He proposed using alternative dispute resolution to lighten the caseload of the courts leaving them free for cases that needed their capabilities as more litigants were losing trust in the court system to provide a fair and just solution to their issues.[footnoteRef:45] Following this, a number of community based alternate dispute resolution centres across the United States as an experiment to assist in the resolution of disputes. These experiments were a success and in 1982 The Mediators Handbook was published which discussed the theory and gave a basic structure of mediation that is the foundation of the current mediation practices today.[footnoteRef:46] Simultaneously, similar issues were arising in European jurisdictions including Ireland and the United Kingdom, which preceded a parallel push for less litigation and more alternative dispute resolution.  [34:  Penelope McRedmond, Mediation Law (Bloomsbury Professional 2018 6]  [35:  24 Stat 379 (49 USCA 1 et seq) in Penelope McRedmond, Mediation Law (Bloomsbury Professional 2018 6]  [36:  25 Stat 501, 1 Oct 1888 in Penelope McRedmond, Mediation Law (Bloomsbury Professional 2018 4]  [37:  Penelope McRedmond, Mediation Law (Bloomsbury Professional 2018 6]  [38:  Roscoe Pound, ‘The Cause of Popular Dissatisfaction with the Administration of Justice’, August 29 1906, (1996) 14 AM Law 445 in Penelope McRedmond, Mediation Law (Bloomsbury Professional 2018 6]  [39:  Ibid]  [40:  Roscoe Pound, ‘The Cause of Popular Dissatisfaction with the Administration of Justice’, August 29 1906, (1996) 14 AM Law 445 in Penelope McRedmond, Mediation Law (Bloomsbury Professional 2018 6]  [41:  Ibid]  [42:  Penelope McRedmond, Mediation Law (Bloomsbury Professional 2018 7]  [43:  Ibid]  [44:  Ibid 8]  [45:  ibid]  [46:  Ibid 9.] 

In the past 30 years there has been a renewed interest in mediation as an alternative to litigation from both academics and in the area of labour law.[footnoteRef:47] Western culture has started to recognise that this method of alternative dispute resolution can be used to not only resolve significant social conflicts but also to preserve relationships following the conflict.[footnoteRef:48] In contrast to the ancient organic mediation there is now a more formal structure with three distinct models in mediation that a mediator can take 1) facilitative, 2) evaluative and 3) transformative.[footnoteRef:49] Based on the needs of the parties and the nature of the dispute, the mediator will choose and adopt the appropriate approach. The facilitative approach is the most common. This is where the mediator listens to both sides, asks questions, validates the parties’ points of view and looks for underlying interests or values beneath the positions taken by parties thus creating a process designed to assist the parties in reaching a mutually agreeable resolution.[footnoteRef:50] However, in this instance the mediator does not make recommendations, give advice or an opinion, nor do they attempt to predict any outcomes. This is because the philosophy of facilitative mediation is that justice is defined as what the parties feel is just, not what the law defines of the situation.[footnoteRef:51]  [47:  Penelope McRedmond, Mediation Law (Bloomsbury Professional 2018 7.]  [48:  Joseph B. Stulberg, 'The Theory and Practice of Mediation: A Reply to Professor Susskind' (1981) 6 Vt L Rev 85.]  [49:  Jennifer E. Beer, The Mediators Handbook (New Society Publishers, 2013).]  [50:  Ibid.]  [51:  Penelope McRedmond, Mediation Law (Bloomsbury Professional 2018 16.] 

The second approach is the evaluative approach. This is modelled on settlement processes where the goal is to address the legal rights of the disputants rather than their needs or interests, more akin to a Court.[footnoteRef:52] It is a more problem-solving focused method where the mediator looks to assist parties in reaching a resolution by highlighting the weakness of their cases and predicting conclusions that a judge and jury may reach.[footnoteRef:53] They can make formal or informal recommendations to the parties to directly influence the outcome of the mediation.[footnoteRef:54] [52:  Jennifer E. Beer, The Mediators Handbook (New Society Publishers, 2013).]  [53:  Ibid.]  [54:  Ibid.] 

Established in 2005 by Barauch Bush and Joseph Folger, the final method is the newest form of mediation, called the transformative approach.[footnoteRef:55] This is considered a more liberal, less structured method as the parties run the mediation process with the mediator following their lead. The goal in this case is to help the parties establish their own needs, interests, values, and points of view, while communicating same to each other in order to work towards personal growth and relational change.[footnoteRef:56] It can be a slower process then the first or second approach and differs in that it is not orientated around an agreement. It instead focuses on assisting with the parties relationship[footnoteRef:57].  [55:  Ibid.]  [56:  Ibid.]  [57: Penelope McRedmond, Mediation Law (Bloomsbury Professional 2018 17.] 

The method a mediator should take will be influenced by the nature of the conflict for example the evaluative approach may be taken in a commercial dispute while the transformative method might be better suited for a community neighbourhood disagreement. Regardless of the model, the objective of mediation is to help parties achieve the best possible outcome and settle their dispute amicably[footnoteRef:58]. Surprisingly, as the use and promotion of mediation has increased the widespread understanding of the concept of mediation has weakened as different understandings and practices diluted the definitions of mediation.[footnoteRef:59]  So the question then arises how does one define what mediation is?  [58:  Jennifer E. Beer, The Mediators Handbook (New Society Publishers, 2013).]  [59:  Joseph B. Stulberg, 'The Theory and Practice of Mediation: A Reply to Professor Susskind' (1981) 6 Vt L Rev 85.] 

[bookmark: _Toc111763913][bookmark: _Toc112013185][bookmark: _Toc112137233]What is Mediation?
Academics, mediators and legislators have long tried to encapsulate the meaning of mediation into a brief concise definition.[footnoteRef:60] At a glance, you might think that defining exactly what mediation is would be a simple task, however it is anything but.[footnoteRef:61] David Spencer and Michael Brogan noted that ‘there is some debate as to what mediation really is, or should be.’[footnoteRef:62]  This poses a significant problem as we look to not only define what the practice is but to also to draft a legal definition for this proposal.[footnoteRef:63] Mediation is by its nature a flexible process, which is perhaps one of its biggest advantages, however it is this fact that makes it hard to define.[footnoteRef:64] The lack of clarity of a legal definition and questions on mediation’s place in the civil justice system run parallel to one another.[footnoteRef:65] As the practice continues to grow, many jurisdictions have looked to establish a legal definition.[footnoteRef:66] Some of these are now explored.  [60:  Penelope McRedmond, Mediation Law (Bloomsbury Professional 2018) 1.]  [61:  Tony Allen, Mediation Law and Civil Practice (Bloomsbury Professional 2013) 19.]  [62:  David Spencer and Michael Brogan, Mediation Law and Practice (Cambridge, 2006) ch 1 in Tony Allen, Mediation Law and Civil Practice (Bloomsbury Professional 2013) 19.]  [63:  Tony Allen, Mediation Law and Civil Practice (Bloomsbury Professional 2013) 19.]  [64:  Ibid.]  [65:  Ibid.]  [66:  Ibid.] 

[bookmark: _Toc112013186][bookmark: _Toc112137234]European Union
The European Union recognised the importance of mediation and the need for guidance for the Member States. The EU Mediation Directive[footnoteRef:67] introduced in 2008 sought to define the practice as: [67:  Directive 2008/52/EU on certain aspects of mediation in civil and commercial matters <https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32008L0052&from=en> accessed 8 August 2022.] 

A structured process, however named or referred to, whereby two or more parties to a dispute attempt by themselves, on a voluntary basis, to reach an agreement on the settlement of their dispute with the assistance of a mediator. This process may be initiated by the parties or suggested or ordered by a court or prescribed by the law of a member state.[footnoteRef:68] [68:  Ibid Art 3.] 

This is a very broad definition to allow it to harmonise with the domestic law in all 27 Member States recognising the different histories and practices which have grown organically. Similarly, the Directive[footnoteRef:69] defines a mediator as: [69:  Ibid.] 

Any third person who is asked to conduct a mediation in an effective, impartial and competent way, regardless of the denomination or profession of that third person in the Member State concerned and of the way in which the third person has been appointed or requested to conduct the mediation.[footnoteRef:70]  [70:  Ibid.] 

As this is a directive and not a regulation, Member States are tasked with passing domestic legislation to comply with the directive within 2 years of it coming into force. 
[bookmark: _Toc112013187][bookmark: _Toc112137235]The United Kingdom
There is currently no central legislation for mediation in the United Kingdom (UK) and the Civil Procedure Rules 1998, which are statutory rules that govern all cases in civil law before the UK courts, does not give an explicit definition of mediation.[footnoteRef:71] Indeed, it merely identifies the combined alternative dispute resolution process as ‘a collective description of methods of resolving disputes otherwise than through the normal trail process.’[footnoteRef:72] This vague and bulky definition in effect ensures that litigation is the main form of dispute resolution. [footnoteRef:73] In fact, the Civil Procedure Rules[footnoteRef:74] merely adopted the EU Directive[footnoteRef:75] and its definition of mediation that is stated above.[footnoteRef:76] However, in the wake of Brexit there are questions as to the future of this definition, as the United Kingdom is looking to separate itself from the European Union and have since removed this Part from the Civil Procedure Rules.[footnoteRef:77] This could be an indication that the United Kingdom may create a new model for mediation. [71:  Tony Allen, Mediation Law and Civil Practice (Bloomsbury Professional 2013) 20.]  [72:  The Civil Procedure Rules 1998 Art 2.2 Glossary  < Rules & Practice Directions - Civil Procedure Rules (justice.gov.uk)> accessed 8th August 2022.]  [73:  Tony Allen, Mediation Law and Civil Practice (Bloomsbury Professional 2013) 20]  [74:  The Civil Procedure Rules, Part 78.23 EU Procedures < Rules & Practice Directions - Civil Procedure Rules (justice.gov.uk)> accessed 8th August 2022.]  [75:  Directive 2008/52/EU on certain aspects of mediation in civil and commercial matters < https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32008L0052&from=en> accessed 8 August 2022.]  [76:  The Civil Procedure Rules, Part 78.23 EU Procedures < Rules & Practice Directions - Civil Procedure Rules (justice.gov.uk)> accessed 8th August 2022.]  [77:  Ibid.] 

The UK is also home to the Centre for Effective Dispute Resolution, an alternative dispute charity based in London that was founded in 1990. It specialises in commercial and consumer mediation and has trained over 5,000 mediators in the UK. It defines mediation as ‘a flexible process conducted confidentially in which a neutral person actively assists the parties in working towards a negotiated agreement of a dispute or difference, with the parties in ultimate control of the decision to settle and the terms of resolution.’[footnoteRef:78] [78:  Tony Allen, Mediation Law and Civil Practice (Bloomsbury Professional 2013) 22.] 


[bookmark: _Toc112013188][bookmark: _Toc112137236]The United States of America
While the United States is made up of a federation of different states that aim to work in harmony, all have unique State laws. In 1999, the National Conference of Commissioners of Uniform State Laws began drafting a proposal for uniform and model state laws for mediation after petitions from the Academy of Family Mediators, the Society of Professionals in Dispute Resolution and the Conflict Resolution Network, all of which merged into the Association for Conflict Resolution in 2001.[footnoteRef:79] In 2001, the Uniform Mediation Act was approved for adoption and endorsed by the American Bar Association for enactment in all states. The Act defines mediation as ‘a process in which a mediator facilitates communication and negotiation between parties to assist them in reaching a voluntary agreement regarding their dispute’[footnoteRef:80] and a mediator as ‘an individual who conducts a mediation’[footnoteRef:81] though conduct is not defined.  [79:  Gregory Firestone, 'An Analysis of Principled Advocacy in the Development of the Uniform Mediation Act' (2002) 22 N Ill U L Rev 265.]  [80:  Uniform Mediation Act 2001, Section 3.2 < DownloadDocumentFile.ashx (uniformlaws.org)> accessed 8 August 2022.]  [81:  Ibid.] 

[bookmark: _Toc112013189][bookmark: _Toc112137237]Australia 
Mediation is considered the preferred alternative to traditional court litigation in Australia and is considered one of the precursors in mediation law. This originally stemmed from the native Aboriginal culture similar to the ‘moots’ in Africa. The Federal Courts of Australia defines mediation as ‘a structured negotiation process in which an independent person, known as a mediator, assists the parties to identify and assess options and negotiate an agreement to resolve their dispute.’[footnoteRef:82] [82:  Federal Court of Australia, ‘Mediation’ < Mediation (fedcourt.gov.au)> accessed 8 August 2022.] 

[bookmark: _Toc112013190][bookmark: _Toc112137238]Ireland
Ireland is the focus of my research, and I will revert to it later on in this paper, drawing on the other countries to aid in my analysis of mediation in Ireland. Following the EU Directive[footnoteRef:83] on mediation, Ireland enacted the Mediation Act 2017.[footnoteRef:84] This Act was brought in by Fine Gael, to legitimise the use of mediation in Ireland and comply with the EU Directive, though it took almost 9 years after it entered into force for Ireland to enact the necessary legislation to comply. The Act provides comprehensive statutory framework to promote and encourage parties to use mediation to resolve disputes as an alternative to litigation. It defines mediation as ‘a confidential, facilitative and voluntary process in which parties to a dispute, with the assistance of a mediator, attempt to reach a mutually acceptable agreement to resolve the dispute.’[footnoteRef:85] The Act also defines a mediator as ‘a person appointed under an agreement to mediate to assist the parties to the agreement to reach a mutually acceptable agreement to resolve the dispute the subject of the agreement.’ [83:  Directive 2008/52/EU on certain aspects of mediation in civil and commercial matters, Art 3 < https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32008L0052&from=en> accessed 8 August 2022.]  [84:  Mediation Act 2017.]  [85:  Ibid, Part 1 (2).] 

[bookmark: _Hlk112079741]The main body that oversees the standards of mediators in Ireland is the Mediators’ Institute of Ireland (MII). It was founded in 1992 and has developed practices, holds a register of members and created a Code of Ethics. Mediation is defined by the MII as ‘a process in which an independent, neutral Mediator assists two or more disputing parties in resolving the dispute in a collaborative, consensual manner.’[footnoteRef:86] [86:  The Mediators Institute of Ireland, ‘What is Mediation?’ < What is Mediation? | The MII (Mediator's Institute of Ireland)> accessed 8 August 2022. ] 

[bookmark: _Toc112137239]International Level Actors and Instruments
The World Trade Organisation (WTO) is in essence a mediation or alternative dispute resolution entity that helps members negotiate trade agreements and mediate disputes in order to benefit the global economy.[footnoteRef:87] However, it does not provide a definition for the practice of mediation or any alternative dispute resolution. [87:  Charles R. McManis, 'Taking Trips on the Information Superhighway: International Intellectual Property Protection and Emerging Computer Technology' (1996) 41 Vill L Rev 207.] 

[bookmark: _Toc112013194][bookmark: _Toc112137240]United Nations Convention on International Settlement Agreements Resulting from Mediation 
[bookmark: _Hlk111030420]Following the rise of mediation in the past 2 decades, the United Nations Commission on International Trade Law (UNCITRAL) asked a working group on dispute settlement to consider the issue of enforcement of international settlement agreements resulting from mediation proceedings.[footnoteRef:88] In 2015, 85 Member States and 35 non-governmental organisations participated in deliberations to finalise a draft convention on international settlement agreements resulting from mediation. This convention was finalised in 2018 and adopted by the United Nations General Assembly. This multilateral convention was signed by 55 nations, including the United States, Australia, and China, and is known as the United Nations Convention on International Settlement Agreements Resulting from Mediation or ‘The Singapore Convention’.[footnoteRef:89] The Convention defines mediation as: [88:  The Singapore Convention on Mediation, ‘ Background to the Convention’ < https://www.singaporeconvention.org/convention/about> accessed 8th August 2022.]  [89:  Ibid.] 

[bookmark: _Hlk111048490][bookmark: _Hlk112004825]‘a process, irrespective of the expression used or the basis upon which the process is carried out, whereby parties attempt to reach an amicable settlement of their dispute with the assistance of a third person or persons (“the mediator”) lacking the authority to impose a solution upon the parties to the dispute.’[footnoteRef:90] [90:  United Nations Convention on International Settlement Agreements Resulting from Mediation 2019, Article 2(3) < UN Convention on International Settlement Agreements Resulting from Mediation> accessed 8 August 2022.] 


[bookmark: _Toc112137241]Commonalities within Understandings of Mediation
It is clear from the above that while there are differences in the definitions of mediation there are several shared characteristics.[footnoteRef:91] Firstly, that mediation is a process managed either implicitly or explicitly by a third party known as a mediator.[footnoteRef:92] Secondly, that a third party assists the disputants, implying a degree of positive intervention by the mediator. [footnoteRef:93] Finally, that the disputants, not the mediator, determine their own outcome, and either or both may choose not to settle the dispute but revert to an adjudicated outcome, implicitly with no adverse consequence for either from conduct during the mediation or their decision not to settle, by commencing or continuing an adjudicative process. [footnoteRef:94]  [91:  Tony Allen, Mediation Law and Civil Practice (Bloomsbury Professional 2013) 22.]  [92:  Ibid 23.]  [93:  Ibid.]  [94:  Ibid.] 

It is, however, important to examine the differences between the definitions. While these differences may seem subtle, they can have an impact on the practice and model of mediation.[footnoteRef:95] As seen above, The Irish Mediation Act 2017 is the most precise definition and can be interpreted as the most rigid of the definitions examined, going further than that of the EU Directive[footnoteRef:96]. The explicit use of the words ‘confidential’, ‘facilitative’ and ‘voluntary’ narrows the scope of what model is to be considered mediation. While the EU Directive[footnoteRef:97] refers to the word ‘voluntary’ it also states that the process can be court ordered or ‘prescribed by the law of a member state’[footnoteRef:98]opening the door for a mandatory form of mediation. The definition given by the Mediators’ Institute of Ireland omits the words ‘confidentiality’ and ‘facilitative’ but it is otherwise similar to that of the Mediation Act 2017. However, in the CEDR definition the word ‘actively’ is used. This emphasises that a level of participation is required for the role of mediator and suggests a more evaluative style of mediation should be used in comparison to the facilitative style defined in the Mediation Act 2017. The American and Australian definitions are quite similar in that they are vague allowing for a wider scope of mediation to be practiced, both use the words ‘structured’ and ‘negotiation’ which would suggest that the facilitative and evaluative methods are preferred over the transformative method. Finally, the United Nations Convention on International Settlement Agreements Resulting from Mediation provides the most expansive definition by using the phrase ‘irrespective of the expression used or the basis upon which the process is carried out’[footnoteRef:99], encouraging all forms of mediation for the purposes of reaching an amicable agreement.  [95:  Penelope McRedmond, Mediation Law (Bloomsbury Professional 2018 4.]  [96:  Directive 2008/52/EU on certain aspects of mediation in civil and commercial matters, Art 3 < https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32008L0052&from=en> accessed 8 August 2022.]  [97:  Ibid.]  [98:  Ibid.]  [99:  United Nations Convention on International Settlement Agreements Resulting from Mediation 2019, Article 2(3) < UN Convention on International Settlement Agreements Resulting from Mediation> accessed 8th August 2022.] 

For the purposes of this dissertation, the definition contained in the United Nations Convention on International Settlement Agreements Resulting from Mediation will be the one put forward by this author as it is comprehensive enough to cover commercial disputes. It also does not prescribe one method of mediation, giving the mediators greater scope to work within in order to tailor the mediation to suit the issues of the dispute and aids in preserving the equitable nature of mediation.  
[bookmark: _Toc112013195][bookmark: _Toc112137242]Advantages and Disadvantages of Mediation
Having defined mediation, we must look at the advantages and disadvantages of the practice. Firstly, there are the practical advantages that it has compared to litigation in that is cost effective, not as time-consuming by virtue of the ability to produce quicker resolutions and there is a flexibility that the rigid justice system cannot provide for parties.[footnoteRef:100] Though one of the biggest advantages to mediation is the structured forum it offers parties to explain their grievances and allow them to control their own conflicts and solutions in an informal manner, which encourages participation.[footnoteRef:101] Another advantage to be considered is the involvement of a neutral third party with communication during the mediation process confidential. It is seen by many as a conflict intervention method not just a settlement method as it helps parties realise that continuing disputes may have not only financial consequences but also reputational aftereffects. [footnoteRef:102] In the commercial world these are strong factors for considering mediation as it can help not only preserve business relationships but it can also halt any damage to future ones. Finally, it does not preclude the parties going forward to litigation should an agreed settlement not be followed or in the event that one is not reached.[footnoteRef:103] [100:  Jennifer E. Beer, The Mediators Handbook (New Society Publishers, 2013) 4.]  [101:  Ibid 5.]  [102:  Ibid 5.]  [103:  Ibid 6.] 

That is not to say that there are no disadvantages to mediation. The first being that there is no universal standard for mediators, and it can hurt parties further if an inexperienced mediator attempts to resolve the dispute inadequately.[footnoteRef:104] This can involve applying the incorrect method of mediation to disagreement leading to it escalating.[footnoteRef:105] The rapid growth in the use mediation and lack of a universal definition has led to varying practices of mediation worldwide. The United Nations is now attempting to harmonise and encourage the use of mediation for international commercial disputes to help with trade and business relations.[footnoteRef:106] A further disadvantage is that there is no guarantee that an agreement will be reached meaning you may have to progress to court. The final issue that parties can face in using mediation is the lack of a universal grievance procedure should they be unhappy with any aspect of the mediation process. As most mediation is carried out by private mediators and there is no requirement for them to belong to a professional organisation in some cases there may be no recourse other than litigation should they feel wronged. [104:  Ibid 6.]  [105:  Ibid 6.]  [106:  United Nations Convention on International Settlement Agreements Resulting from Mediation 2019, Article 2(3) < UN Convention on International Settlement Agreements Resulting from Mediation> accessed 8 August 2022.] 

[bookmark: _Hlk111993343]This research examines the possibility of mandatory mediation in Ireland. While the proposal for mediation to form the mandatory first step in all commercial disputes may seem radical, it is currently in place in other jurisdictions. Mandatory mediation has had success in various jurisdictions such as the United States, Ontario, Canada, Australia and Turkey. While the European Union does not yet legislate for it the European Court of Justice (ECJ) confirmed the Advocate Generals view and has paved the way for its implementation. In the recent case of Rosalba Alassini and Others[footnoteRef:107] it was held that an Italian law requiring a telecoms dispute be subject to an out of court settlement procedure before it would be heard in a court was not precluded by EU law.  Prior to this ruling there was a concern that imposing a mandatory basis for mediation may be contrary to Article 6 of the European Convention[footnoteRef:108] on Human Rights and impinge on a person’s right to a fair trial. This case provides the authority that would allow domestic legislation for mandatory mediation in the European Union. Given this possibility, this research now turns to explore possible versions of mandatory mediation.  [107:  Joined Cases C-317/08, C-318/08, C-319/08 and C-320/08,Rosalba Alassini and Others [2010] ECR. ]  [108:  European Union Convention of Human Rights, Art 6 <https://www.echr.coe.int/documents/convention_eng.pdf> accessed 8th August 2022.] 

3. [bookmark: _Toc112013196][bookmark: _Toc112137243]
Chapter 2 – Commercial Dispute resolutions in Canada and Turkey.
In order to effectively put forward a proposal for mandatory mediation in Ireland we must first look at the different ways a mandatory mediation system could be established. For this dissertation I have chosen to examine the jurisdictions of Ontario, Canada, and Turkey as both have established successful systems. While both have legislated for the practice, they have done so using two different approaches. Ontario, Canada began enacting domestic legislation over twenty years ago with the aim to reform the justice system in order to minimise court intervention requiring mediation within 180 days of filing a first defence, whereas Turkey has enacted domestic legislation and it has ratified the United Nations Convention on International Settlement Agreements Resulting from Mediation. This means that in Turkey mediation is prerequisite prior to the filing of an action. Once both systems have been examined, the current commercial dispute system in Ireland and the mediation framework is analysed.
[bookmark: _Toc112013197][bookmark: _Toc112137244]Ontario, Canada
[bookmark: _Toc112013198][bookmark: _Toc112137245]History of Mandatory Mediation
Prior to the 1990’s, mediation was a prominent feature in the Canadian province’s organised labour, family court and small claims court systems.[footnoteRef:109] In 1991, a commercial list was established in Toronto for the hearing of select commercial law cases separate to other civil law cases.[footnoteRef:110] Practices were then established to encourage parties to consider alternative dispute resolution methods to reach a settlement with mediation being the preferred practice for judges.[footnoteRef:111] The response to this innovative way of dealing with commercial disputes was mostly positive and in 1994, the Ontario Civil Rules Committee announced a two year pilot project under which court based alternative dispute resolution services were offered, these were funded by the Attorney General and were the first of its kind in Canada. [footnoteRef:112] In this pilot, four out of every ten non-family law, civil cases were referred to mediation at a facility known as the ‘ADR Centre’ which operated out of government buildings.[footnoteRef:113] While all forms of alternative dispute resolution were available to parties, mediation was the preferred choice in almost all.[footnoteRef:114] The primary objective of the Centre pilot was to provide an: [109:  Randy A. Pepper, 'Mandatory Mediation: Ontario's Unfortunate Experiment in Court-Annexed ADR' (1998) 20 Advoc Q 403.]  [110:  Ibid.]  [111:  Ibid.]  [112:  Ibid.]  [113:  Ibid.]  [114:  Ibid.] 

“enhanced, more timely and cost-effective access to justice for both defendants and plaintiffs. It is designed to provide additional court services and significantly improved access to justice.”[footnoteRef:115] [115:  Practice Direction (1994) 16 OR (3d) 481 in Macfarlane J., Court-Based Mediation of Civil Cases: An Evaluation of the Ontario Court (General Division) ADR Centre (Toronto: Queen's Printer, 1995).] 

In 1995, a review of the pilot was carried out and proclaimed to be a ‘success’, as over half the cases referred were settled during the mediation while a further 17% were settled after the referral but prior to the mediation, this is something I will discuss in greater depth below. Following this the Law Society embraced the programme and amended Rule 10 of the Rules of Professional Conduct in 1996 to include a requirement that lawyers must consider the appropriateness of ADR for aiding in the resolving of disputes for every case.[footnoteRef:116] Justice Minister Robert Mitchell was of the opinion that the current justice system was failing to serve the needs of citizens and endorsed the pilot.[footnoteRef:117] He highlighted that there were two major failings with the current justice system referencing the “high cost and delay associated with…litigation”[footnoteRef:118] and “formal litigation is simply not suited to resolving certain types of disputes.”[footnoteRef:119] In June 1997, the Ministry of the Attorney General submitted a proposed rule of civil procedure that would provide for mandatory mediation for most cases or applications in Toronto and Ontario.[footnoteRef:120] There were key features to this rule such as: 	 [116:  Randy A. Pepper, 'Mandatory Mediation: Ontario's Unfortunate Experiment in Court-Annexed ADR' (1998) 20 Advoc Q 403.]  [117:  Julie MacFarlane & Michaela Keet, 'Civil Justice Reform and Mandatory Civil Mediation in Saskatchewan: Lessons from a Maturing Program' (2005) 42 Alta L Rev 677.]  [118:  Ibid.]  [119:  Ibid.]  [120:  Randy A. Pepper, 'Mandatory Mediation: Ontario's Unfortunate Experiment in Court-Annexed ADR' (1998) 20 Advoc Q 403.] 

· mandatory mediations would occur within 60 to 90 days of filing of the first defence;
· "opting out" or deferral of the mediation would require a court order;
· mediations would be conducted by private sector mediators selected by the parties from a roster of mediators appointed by newly formed local mediation committees, and
· mediators would be remunerated on a "user-pay" basis with each party paying a fixed fee of $300 for a three-hour mediation (including one hour of preparation time) with any additional time to be negotiated.[footnoteRef:121] [121:  Rule 78 was appended to the memorandum of the rules secretariat, Consultation on Mandatory Mediation, September 24, 1997 in Randy A. Pepper, 'Mandatory Mediation: Ontario's Unfortunate Experiment in Court-Annexed ADR' (1998) 20 Advoc Q 403.] 

This proposal was reviewed by the Civil Rules Committee and a number of issues were raised such as the ‘user-pay’ aspect, questions on the criteria needed for a mediator to be considered and added to the roster, whether there would there be standardised training for mediators and where these mediations would occur.[footnoteRef:122]  [122:  Randy A. Pepper, 'Mandatory Mediation: Ontario's Unfortunate Experiment in Court-Annexed ADR' (1998) 20 Advoc Q 403.] 

[bookmark: _Toc112013199][bookmark: _Toc112137246]Establishment of a Mandatory Mediation System
[bookmark: _Hlk111480188]In 1999, Rule 24.1 of Rule of Civil Procedure was enacted and has since been amended in 2010.[footnoteRef:123] It legislated for mandatory mediation in certain cases in the areas Ottawa, Toronto and Essex[footnoteRef:124] as a pilot project for two years and was fully implemented in 2002. The legislation defines mediation as a process where “a neutral third party facilitates communication among the parties to a dispute, to assist them in reaching a mutually acceptable resolution.”[footnoteRef:125] Generally, the rule provides for mediation infrastructure and mandates mediation before any action to which the rule applies may be scheduled for trial.[footnoteRef:126] Parties are allowed to choose their own mediator, or one can be chosen for them by the mediation co-ordinator in the county in which the action was filed.[footnoteRef:127] Mediation is mandatory in all civil cases in the jurisdictions specified however certain cases are automatically exempt from participating such as actions that were already subject to mediation under Section 258.6 of the Insurance Act and held less than one year previously,[footnoteRef:128] actions under Rule 64 of the Mortgage Actions,[footnoteRef:129] actions under the Construction Act except trust claims[footnoteRef:130] and actions placed on the specialised Toronto Commercial List[footnoteRef:131] to name a few. The courts may order that an action usually subject to mandatory mediation be exempt, however the threshold for said exemption order is extremely high. This was seen in Owen v Hiebert[footnoteRef:132] where the defendant, who had been engaged to the plaintiff, alleged economic, emotional, psychological, and physical abuse by the plaintiff. She looked to have an exemption to mandatory mediation granted under Rule 24.1.5,[footnoteRef:133] due to fear of the plaintiff and the possibility of psychological trauma.[footnoteRef:134] On review of the facts of the case and analysis of previous case law Kiteley J, dismissed the motion for an exemption, stating that a mediator skilled in the issues of violence and removing any necessity for the defendant and plaintiff of being in the same room would suffice.[footnoteRef:135] He also laid down the following criteria that must be considered by a court when evaluating whether an exemption should be granted:  [123:  Joel Richler, 'Court-Based Mediation in Canada' (2011) 50 Judges J 14.]  [124:  Rule 24.1 of Rule of Civil Procedure Art 24.1.04 (2).]  [125:  Ibid Art 24.1.02]  [126:  Joel Richler, 'Court-Based Mediation in Canada' (2011) 50 Judges J 14.]  [127:  Rule 24.1 of Rule of Civil Procedure Art 24.1.08.]  [128:  Ibid Art 24.1.03 (2)(b).]  [129:  Ibid Art 24.1.03 (2)(d).]  [130:  Ibid Art 24.1.03 (2)(e).]  [131:  ibid Art 24.1.03 (2)(c).]  [132:  [2000] OJ No 1882, 11th C.P.C (5th) 302 (Ont. S.C.J).]  [133:  Rule 24.1 of Rule of Civil Procedure Art 24.1.05.]  [134:  Owen v Hiebert [2000] OJ No 1882, 11th C.P.C (5th) 302 (Ont. S.C.J).]  [135:  Ibid.] 

· “whether the parties have already engaged in a form of dispute resolution, and, in the interests of reducing cost and delay, they ought not to be required to repeat the effort;
· whether the issue involves a matter of public interest or importance which requires adjudication in order to establish an authority which will be persuasive if not binding on other cases;
· whether the issue involves a claim of a modest amount with little complexity which is amenable to a settlement conference presided over by a judicial officer without examination for discovery;
· whether one of the litigants is out of the province and not readily available;
· whether the exemption for any other reason would be consistent with the stated objectives of reducing cost and delay in litigation and facilitating early and fair resolution.”[footnoteRef:136] [136:  Ibid 13.] 

Each county appoints a mediation co-ordinator[footnoteRef:137] and establishes local mediation committees.[footnoteRef:138] These committees are made up of judges, lawyers, mediators, the general public and other members involved with the administration of justice.[footnoteRef:139] This committee assembles and manages the mediator roster,[footnoteRef:140] monitors the performance of the mediators,[footnoteRef:141] and receives and responds to complaints about the listed mediators.[footnoteRef:142]  [137:  Rule 24.1 of Rule of Civil Procedure Art 24.1.06]  [138:  Ibid Art 24.1.07.]  [139:  Ibid Art 24.1.07 (2).]  [140: Ibid Art 24.1.07 (4)(a).]  [141:  Ibid Art 24.1.07 (4)(b).]  [142:  Ibid Art 24.1.07 (4)(c).] 

Once the first defence[footnoteRef:143] is filed, a mediation must take place within 180 days unless the court rules otherwise.[footnoteRef:144]However, taking into account that early mediation might be premature,[footnoteRef:145] an extension can be granted should it be clear that mediation would be more successful following discovery.[footnoteRef:146] As stated above parties can choose their own mediators from the roster, however if both agree they can choose a mediator who is not on the roster, for example if one specialises in the type of dispute they are dealing with.[footnoteRef:147] While they are not on the roster, mediators must follow all the requirements set down in the legislation.[footnoteRef:148] Should the 180 days pass and no mediator has been chosen by the parties then the mediation co-ordinator shall assign a mediator from the roster unless the court rules otherwise.[footnoteRef:149] They will then assign a date for the mediation within 90 days of the appointment of the mediator,[footnoteRef:150] serving notice to every party 20 days from said date.[footnoteRef:151]  [143:  Ibid Art 24.1.03.]  [144:  Ibid Art 24.1.09.]  [145:  Joel Richler, 'Court-Based Mediation in Canada' (2011) 50 Judges J 14.]  [146:  Ibid Art 24.1.09 (2)(c).]  [147:  Ibid Art 24.1.08.]  [148:  Ibid Art 24.1.08 (3).]  [149:  Ibid Art 24.1.09 (6).]  [150:  Ibid Art 24.1.09 (7.1).]  [151:  Ibid Art 24.1.09 (7).] 

Parties must then prepare a statement of issues known as a ‘mediation memorandum’ to provide the mediator with details of the dispute and is circulated a least 7 days prior to the mediation.[footnoteRef:152] This memorandum, usually includes the pleadings[footnoteRef:153] and parties must also include any documents that they consider important to any factual or legal issues for example a medical report, an accident report.[footnoteRef:154] Should either of the parties not provide a memorandum and the mediator does not feel it would be possible to conduct a mediation session without it, then the mediator must cancel the mediation and file a certificate of non-compliance with the mediation co-ordinator.[footnoteRef:155] [152:  Ibid Art 24.1.10 (1).]  [153:  Ibid Art 24.1.10 (4).]  [154:  Ibid Art 24.1.10 (2).]  [155:  Ibid Art 24.1.10 (5).] 

Both parties and their legal representatives must attend the mediation unless the court rules otherwise.[footnoteRef:156] If one of the parties requires a third party’s approval to enter into a settlement, then it must be guaranteed that they have telephone access to that third party throughout the mediation in order to obtain authority.[footnoteRef:157] If one of the parties fails to attend within 30 minutes of the scheduled time for the mediation then the mediator shall cancel the session and file a certificate of non-compliance with the mediation co-ordinator.[footnoteRef:158] This could have serious consequences for the party that did not attend the mediation, as illustrated by Merrill Lynch Canada Inc. v Vacation Properties Time Sharing Inc.[footnoteRef:159] wherein the Defendant was ordered to pay the Plaintiff’s costs and the cancellation fee for the mediator as they failed to attend the mandatory mediation. The trial judge stated emphatically that “Counsel and parties participating in the mediation should treat the mediation as every bit as important as any other court mandated event.”[footnoteRef:160] Once the certificate of non-compliance is filed the case is assigned to a judge or case management master who control how the action will proceed.  [156:  Ibid Art 24.1.11 (1).]  [157:  Ibid Art 24.1.11 (2).]  [158:  Ibid Art 24.1.12.]  [159:  (1999), 37 C.P.C (4th) 317.]  [160:  Merrill Lynch Canada Inc. v Vacation Properties Time Sharing Inc. (1999), 37 C.P.C (4th) 317.] 

It is important to note that all communications at a mediation session including the mediator’s notes are considered confidential and cannot be used as evidence during any litigation.[footnoteRef:161] As per Davidson v Richman,[footnoteRef:162] the trial judge stressed that: [161:  Rule 24.1 of Rule of Civil Procedure Art 24.1.14.]  [162:  [2003] OJ No. 519 (Master), 46 C.C.L.I (3d) 71.] 

“The court should not be asked to consider confidential information disclosed at a mediation session. To do so would only encourage counsel to use rule 24.1 as a weapon, which would have a chilling effect and undermine the value and effectiveness of the mediation process. Mediation is a tool designed to bring a case to an early and fair resolution and save litigants time and expense. It is not to be used as another weapon in the arsenal of litigation counsel.”[footnoteRef:163]  [163:  Davidson v Richman, [2003] OJ No. 519 (Master), 46 C.C.L.I (3d) 71.] 

Indeed, the mediator cannot be examined or called as witness should further litigation be instigated by either party.[footnoteRef:164] There are exceptions to this if for example should the court need to prove what was contained in a settlement agreement when one or more of the parties does not comply with said agreement as per Hagel v Giles.[footnoteRef:165] [164:  Rudd v Trossacs Investments Inc. 2004 CanLII 1787 (ON SC), [2006] O.J. No. 922, 244 DLR (4th) 758.]  [165:  2006 CanLII 29653 (ON CA), [2006] O.J. No. 3471Re.] 

Once the mediation is completed, the mediator must complete a report within 10 days and circulate same to the mediation co-ordinator and the parties.[footnoteRef:166] Should an agreement between the parties be reached, a settlement agreement detailing the terms must be drawn up and signed by the parties or their legal representatives.[footnoteRef:167] Once completed then the defendant will file notice within 10 days[footnoteRef:168] saying that either the agreement is unconditional,[footnoteRef:169] or that it is conditional.[footnoteRef:170] If one or both of the parties fail to comply with the settlement agreement then any party who has signed the agreement may apply to the court for relief in accordance with the agreement.[footnoteRef:171] The court can order further mediation if the parties consent.[footnoteRef:172] [166:  Rule 24.1 of Rule of Civil Procedure Art 24.1.15 (1).]  [167:  Ibid Art 24.1.15 (3).]  [168:  Ibid Art 24.1.15 (4).]  [169:  Ibid Art 24.1.15 (4)(a).]  [170:  Ibid Art 24.1.15 (4)(b).]  [171:  Ibid Art 24.1.15 (5).]  [172:  Ibid Art 24.1.16.] 

[bookmark: _Hlk111504606]Mandatory mediation has been effective in culling court lists and having cases settle earlier and more effectively.[footnoteRef:173]  In the last 20 years it has become an important part of civil proceedings in Canada, with it becoming a mandatory part of the process of commercial litigation. The Rule 24.1 sets up the framework for mediation which has been strengthened by the Commercial Mediation Act 2010 which was enacted to “facilitate the use of mediation to resolve commercial disputes.”[footnoteRef:174] It defines ‘mediation’ as a collaborative process that: [173:  Joel Richler, 'Court-Based Mediation in Canada' (2011) 50 Judges J 14.]  [174:  Commercial Mediation Act 2010, Art 1. ] 

“a) the parties to a commercial dispute agree to request a neutral person, referred to as a mediator, to assist them in their attempt to reach a settlement in their dispute, and;
(b) the mediator does not have authority to impose a solution to the dispute on the parties.[footnoteRef:175] [175:  Ibid, Art 3.] 

It also defines the scope of the act when it defines a ‘commercial dispute’ as a:
“dispute between parties relating to matters of a commercial nature, whether contractual or not, such as trade transactions for the supply or exchange of goods or services, distribution agreements, commercial representation or agency, factoring, leasing, construction of works, consulting, engineering, licensing, investment, financing, banking, insurance, exploitation agreements and concessions, joint ventures, other forms of industrial or business co-operation or the carriage of goods or passengers;”[footnoteRef:176] [176:  Ibid.] 

[bookmark: _Hlk111505625]From this definition it is clear that the Act is meant to encompass a broad range of commercial dealings.[footnoteRef:177] This Act was based on the UNCITRAL Model Law on International Commercial Conciliation[footnoteRef:178] and aims to promote harmonisation and uniformity in international commercial law.[footnoteRef:179] The Act provides for the official commencement[footnoteRef:180] and termination[footnoteRef:181] events for mediation and also the appointment of the mediator to be made by agreement of the parties.[footnoteRef:182] The prospective mediator must complete due diligence and review any potential conflicts or any considerations that may give rise to bias.[footnoteRef:183] Should any be found then this must be disclosed to both parties prior to the mediation and the duty continues until the conclusion of the mediation.[footnoteRef:184] The Act works in tandem with Rule 24.1[footnoteRef:185] and most of the provisions that have been codified in the legislation were already in practice[footnoteRef:186] such as the process,[footnoteRef:187] confidentiality,[footnoteRef:188] the binding nature of a settlement agreement,[footnoteRef:189] etc.  [177:  Paul Jacobs, ‘Commercial Mediation Act, 2010’ (2013) 20 OBA No 3.]  [178:  UNCITRAL Model Law on International Commercial Conciliation 2002.]  [179:  Commercial Mediation Act 2010, Art 4.1.]  [180:  Ibid, Art 5.1.]  [181:  Ibid, Art 5.3.]  [182:  Ibid, Art 6.]  [183:  Ibid, Art 6.3.]  [184:  Ibid, Art 6.4.]  [185:  Rule 24.1 of Rule of Civil Procedure.]  [186:  Paul Jacobs, ‘Commercial Mediation Act, 2010’ (2013) 20 OBA No 3.]  [187:  Commercial Mediation Act 2010, Art 7.1.]  [188:  Ibid Art 8.2.]  [189:  Ibid, Art 12.] 

[bookmark: _Toc112013200][bookmark: _Toc112137247]Impact of the Mandatory Mediation System
The enactment of legislation in Ontario, Canada has legitimised the use of mandatory mediation for numerous disputes including commercial disputes. It is unlikely that policy makers knew what to expect from the introduction of mandatory mediation.[footnoteRef:190] As it has been in force for over 20 years it is possible now to access its impact the civil justice system.[footnoteRef:191] Originally when the system was conceived it was presented to reduce costs, court caseloads, and time however, few believed that the practical social concerns and needs of parties would be met.[footnoteRef:192] Mediation has been hailed as a departure from the adjudicative process however its integration with the court based system has created tensions.[footnoteRef:193]  An example of one prominent tension is that the role of the mediator is one of a facilitator rather than a judicial capacity which is a departure from the traditional system.[footnoteRef:194] This tension between the mediation system and the judicial system is not seen by all as a negative as many agree that in order to effect change pressure must be applied.[footnoteRef:195]  [190:  Michaela Keet, 'The Evolution of Lawyers' Roles in Mandatory Mediation: A Condition of Systemic Transformation' (2005) 68 Sask L Rev 313.]  [191:  Ibid.]  [192:  Ibid.]  [193:  Ibid.]  [194:  Ibid.]  [195:  Ibid.] 

Initially, there was debate as to what the measure of success should be, settlement rates or degrees of participant satisfaction?[footnoteRef:196] However, as the program is now maturing there are different measures of success we can now assess.[footnoteRef:197] In  2001,  the ‘Hann Report’[footnoteRef:198] reviewed data from 23,000 cases that commenced between 1996 and 2000, 3000 mediations held under the mandatory mediation system, 600 evaluation questionnaires completed by parties of disputes, 1,130 questionnaires completed by legal representatives and 1,243 questionnaires completed by mediators.[footnoteRef:199] The report concluded that mandatory mediation resulted in: [196:  Ibid.]  [197:  Ibid.]  [198:  Robert Hann, Carl Baar, Lee Axon, Susan Binnie and Frederick H Zemans, Evaluation of the Ontario Mediation Program (Rule 24.1) Final Report: The First 23 Months’ (2001) QP 115.]  [199:  Ibid p3.] 

1. A substantial reduction in the time taken to dispose of a case, please see figures below highlighting a comparison between a control group of cases not referred to mediation and cases that were subject to Rule 24.1, in terms of the percentage of cases disposed of within 6 months of the filing of a first defence. All categories bar trust and fiduciary duties showed a higher conclusion within 6 months with commercial issues having over 200% more cases resolved.[footnoteRef:200] [200:  Ibid p6.] 









 Figure 1
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2. That 73% of litigants agreed with the statement that “One of the benefits of mandatory mediation was that it required parties and their counsel to begin negotiations earlier than would otherwise have been the case.”[footnoteRef:201] [201:  Ibid p7.] 

3. While 85% of cases voiced that mediation had a positive impact in reducing costs, 57% described it as having a ‘major’ positive impact with only 2% stating it had a negative impact, as illustrated below.[footnoteRef:202]  [202:  Ibid p9.] 

Figure 2
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4. A considerable proportion of cases, approximately 41%, settled at or within seven days of participating in mediation, please see figures below.[footnoteRef:203] [203:  Ibid p 11] 

Figure 3
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5. Overall, lawyers and litigants expressed considerable satisfaction with the process under Rule 24.1 across all case types.[footnoteRef:204] [204:  Ibid p2.] 

In 2019, a further review was carried out by the Ontario Bar Association on its members showed that 90% of respondents were in favour of expanding the Mandatory Mediation Programme further. With one respondent commenting that they:
“want mandatory mediation to be expanded province wide so that all Ontarians have the same access to quick and cost-effective resolution, regardless of their counsel's style. Benefits of mandatory mediation: It allows parties to save face by not requiring either party to initiative or suggest mediation - this can be perceived as showing weakness.”[footnoteRef:205] [205:  Jennifer L. Egsgard, ‘Mandatory Mediation in Ontario Taking Stock After 20 Years’ (2020) OBA < https://www.oba.org/Sections/Alternative-Dispute-Resolution/Articles/Articles-2020/July-2020/Mandatory-Mediation-in-Ontario-Taking-Stock-After#_ftn18> accessed 15 August 2022.] 

In addition to empirical data, participants of mandatory mediation have reported that they were able to humanise the dispute and see the other party as a person, which de-escalated the emotions involved, while they also revelled in the direct role they were able to play in problem solving.[footnoteRef:206] These measures show a deeper level of success than mere figures as the de-escalation of emotions and humanisation of parties to one another are signs that relationships can be salvaged. It is however, important to note that there are also criticisms to the system, such as the lack of flexibility on when the mediation can be held and the level of preparation that lawyers provide their clients, as many feel that they were not adequately prepared.[footnoteRef:207] Participants also voiced that their legal representative expressed a pessimistic outlook on mediation which impacted their view of the process prior to the commencement of the mediation.[footnoteRef:208] This is an area that will need to be worked on as legal practitioners are key figures in the mandatory mediation system. Though, from my review it is apparent that Ontario is committed to the alternative dispute system and will continue to strengthen and grow it as the needs of society evolve.  [206:  Michaela Keet, 'The Evolution of Lawyers' Roles in Mandatory Mediation: A Condition of Systemic Transformation' (2005) 68 Sask L Rev 313.]  [207:  Ibid.]  [208:  Ibid.] 

[bookmark: _Toc112013201][bookmark: _Toc112137248]Turkey
[bookmark: _Toc112013202][bookmark: _Toc112137249]History of Mandatory Mediation
In contrast to the above, Turkey’s mandatory mediation system is a newer model. They began seeking to draft legislation in 2008 when Turkey began the process of accession to the European Union.[footnoteRef:209] It is a necessity to unify all national laws in accordance with EU law when applying to join the European Union. In 2008 the EU introduced the Directive 2008/52/EU on certain aspects of mediation in civil and commercial matters meaning Turkey had to enact legislation that would be in accordance with said directive’s legislative framework.[footnoteRef:210] With this in mind, Turkish legislators looked the current issues they faced in the existing judicial system.[footnoteRef:211] They recognised that the length of judicial proceedings, the caseload of the courts and the cost of litigation were becoming greater issues that were impacting citizen’s access to justice.[footnoteRef:212] On review of legislation in other jurisdictions such as the United States, Canada, Germany and Slovakia, alongside consultation with specialists from these countries, the Code on Mediation in Legal Disputes "Number 6325"[footnoteRef:213] was enacted and came into force in 2013 following a 5 year discussion and drafting process.[footnoteRef:214] In addition to this the Regulation on the Code of Mediation in Legal Disputes[footnoteRef:215] was created as secondary legislation. [footnoteRef:216] These two pieces of legislation introduced voluntary mediation into civil disputes and are the basis of the fundamental principles in Turkish Law.[footnoteRef:217] They define mediation as: [209:  Asli E. Gurbuz Usluel, 'Mandatory or Voluntary Mediation? Recent Turkish Mediation Legislation and a Comparative Analysis with the EU's Mediation Framework' (2020) 2020 J Disp Resol 445.]  [210:  Ibid.]  [211:  Ibid.]  [212:  Ibid.]  [213:  Code on Mediation in Legal Disputes No. 6325 (June 7, 2012)]  [214:  Asli E. Gurbuz Usluel, 'Mandatory or Voluntary Mediation? Recent Turkish Mediation Legislation and a Comparative Analysis with the EU's Mediation Framework' (2020) 2020 J Disp Resol 445.]  [215:  Code on Mediation in Legal Disputes No. 28540 (2013).]  [216:  Asli E. Gurbuz Usluel, 'Mandatory or Voluntary Mediation? Recent Turkish Mediation Legislation and a Comparative Analysis with the EU's Mediation Framework' (2020) 2020 J Disp Resol 445]  [217:  Res. Assist. Serpil Işık, ‘Mediation as an Alternative Dispute Resolution Method and Mediation Process in Turkish Law System: an Overview’ (2016) Anl 65.] 

“a dispute resolution method, which is carried out voluntarily and with the participation of an impartial and independent third person with specialized training who employs systematic techniques to bring the parties together to discuss and negotiate, and who can also bring a solution proposal in case the parties are unable to produce solutions and establish a communication process between the parties in order to help them understand each other and work out their own solutions”[footnoteRef:218] [218:  Code on Mediation in Legal Disputes No. 6325 (June 7, 2012) Art. 2(b).] 

The Codes explicitly state that the aim is to resolve private law disputes including those with foreign elements that arise out of business[footnoteRef:219] and that a party can apply for voluntary mediation before filing a lawsuit or during the court proceedings.[footnoteRef:220] Parties to the dispute are allowed chose their own mediator[footnoteRef:221] and should an agreement be reached it is signed and is considered as legally binding as a court judgement.[footnoteRef:222] This voluntary mediation was hailed as a success. Between January 2013 and September 2019, 191,624 disputes were resolved using the system, with 173,762 resulting in a settlement agreement.[footnoteRef:223] This means that 91% of all disputes taken to mediation ended in a settlement agreement and avoided entry to a court list.  [219:  Ibid Art 1.]  [220:  Ibid Art 13.]  [221:  Ibid Art 15.]  [222: Ibid Art 18.2.]  [223:  Asli E. Gurbuz Usluel, 'Mandatory or Voluntary Mediation? Recent Turkish Mediation Legislation and a Comparative Analysis with the EU's Mediation Framework' (2020) 2020 J Disp Resol 445.] 

[bookmark: _Toc112013203][bookmark: _Toc112137250]Establishment of Mandatory Mediation System
Turkish legislators reviewed these figures and noted that labour disputes and compensation actions were the most common types of cases to use the voluntary system as it was seen by employees as a less costly route than litigation.[footnoteRef:224] In 2018, there were 1.5 million civil cases pending in the courts which took 404 days on average to resolve though the litigation system.[footnoteRef:225] In comparison 96% of labour disputes were settled in one day or less through the voluntary mediation system.[footnoteRef:226] Legislators amended the Labour Court Code[footnoteRef:227] in 2018, to make mediation a pre-condition for all employment dispute prior to pursuing an action through the Turkish Court system.[footnoteRef:228] Wherein it explicitly states: [224:  Ibid.]  [225:  Ibid.]  [226:  Ibid.]  [227:  Code on Labour Courts numbered 7036 of 12 October 2017 (Code on Labour Courts).]  [228:  Ibid Art. 3.] 

“It is mandatory to apply for mediation in legal actions brought by the employee for his/her rights arising from the statute, the contract of employment, collective agreement or for his/her reinstatement before filing the lawsuit.”[footnoteRef:229] [229:  Ibid.] 

This means that should a party file an employment action that is covered by the Code without applying for mediation, it will be denied on procedural grounds.[footnoteRef:230] Similarly, attendance at the mediation is mandatory and non-participation will result in all costs for any litigation expenses being awarded against the non-participating party even if a verdict is given in their favour.[footnoteRef:231]  [230:  Asli E. Gurbuz Usluel, 'Mandatory or Voluntary Mediation? Recent Turkish Mediation Legislation and a Comparative Analysis with the EU's Mediation Framework' (2020) 2020 J Disp Resol 445.]  [231:  Code on Labour Courts numbered 7036 of 12 October 2017 (Code on Labour Courts) Art. 3.7.] 

While legislators made the practice mandatory, all mediations are governed by the Code on Mediation in Legal Disputes "Number 6325[footnoteRef:232] and the Regulation on the Code of Mediation in Legal Disputes,[footnoteRef:233] like the voluntary system. To arrange the mediation one of the parties must contact the Mediation Bureau in the area where the respective party resides or where the place of business is located.[footnoteRef:234] The parties can then choose a mediator themselves[footnoteRef:235] or the Mediation Bureau can appoint a mediator from the list that is provided by the Mediation Department.[footnoteRef:236] There are strict requirements laid out in the Code for persons applying to become a listed mediator, such as citizenship,[footnoteRef:237]years of experience[footnoteRef:238] and competency[footnoteRef:239] to name a few.  It is important to state that an application for mediation suspends any statute of limitations until the mediator’s final notes are submitted on termination of the process.[footnoteRef:240] Once selected, the mediator then invites both parties to the first meeting however there is no specified time in which this must be done merely “the soonest possible date.”[footnoteRef:241] The mediator must carry out due diligence to ensure there is no conflict of interest that would cause a lack of impartiality, if any come to light then the mediator is required to inform the parties.[footnoteRef:242] [232:  Code on Mediation in Legal Disputes No. 6325 (June 7, 2012).]  [233:  Code on Mediation in Legal Disputes No. 28540 (2013).]  [234:  Code on Labour Courts numbered 7036 of 12 October 2017 (Code on Labour Courts) Preamble supra note 76, at art. 3/5.]  [235:  Code on Mediation in Legal Disputes No. 6325 (June 7, 2012) Art 14.]  [236:  Ibid Art 19.]  [237:  Ibid Art 20.2(a).]  [238:  Ibid Art 20.2 (b).]  [239:  Ibid Art 20.2 (c).]  [240:  Ibid Art 16.]  [241:  Ibid Art 15.1.]  [242:  Ibid Art 9.] 

A point of note is that there is no explicit termination date due to non-participation as seen in Canada. It is left to the mediator to determine if further efforts to mediator are necessary.[footnoteRef:243] In the case of all terminations of mediation, the mediator and parties will then sign the minutes and send a copy to the Directorate General through the Mediation Information System within one month of the termination of mediation engagement stating the outcome, as evidence of participation.[footnoteRef:244] Should the mediation end in an agreement, then this is signed by both parties and the mediator,[footnoteRef:245] submitted to the courts for an annotation of enforceability and  then considered legally binding as with the force of a court verdict and judicially enforceable.[footnoteRef:246] [243:  Ibid Art 17.1 (b).]  [244:  Ibid Art 17.4.]  [245:  Ibid Art 18.1.]  [246:  Ibid Art 18.2.] 

As is common practice, all information and documentation complied during the mediation process must be kept confidential and cannot be submitted as evidence should there be further litigation.[footnoteRef:247] Indeed, neither the mediator nor any third party can be called to testify in a court action in relation to said mediation.[footnoteRef:248] [247:  Ibid Art 4.]  [248:  Ibid Art 5.] 

Following its success, further legislation was enacted to extend mandatory mediation into commercial disputes in 2019.[footnoteRef:249] As with labour disputes, the legislation now made mediation a prerequisite prior to litigation for commercial disputes.[footnoteRef:250] The procedural rules for this system are same as the labour disputes with the Code on Mediation in Legal Disputes No. 6325[footnoteRef:251] acting as primary legislation however, as per the Turkish Commercial Code,[footnoteRef:252] the mediation process must be completed within 6 weeks of the appointment of mediator with the possibility of a further extension of 2 weeks. In 2021, Turkey ratified the United Nations Convention on International Settlement Agreements Resulting from Mediation a multilateral convention that aims to facilitate international trade and promote mediation. One of the main aims of the Convention is to harmonise the international laws on mediation by providing a model that countries can apply to their national law. While it does not mention mandatory mediation, its main goal is to encourage mediation prior to any court actions to preserve global relations. We have yet to see how this will impact the Turkish system. [249:  Turkish Commercial Code, Law 7155. ]  [250:  Ibid Art 5(a).]  [251:  Code on Mediation in Legal Disputes No. 6325 (June 7, 2012).]  [252:  Turkish Commercial Code Art 5(a).] 

[bookmark: _Toc112013204][bookmark: _Toc112137251]Impact of the Mandatory Mediation System
As detailed above the introduction of voluntary mediation had a significant impact on clearing a high volume of court lists and reducing time limits for concluding cases.[footnoteRef:253] However, since mandatory mediation was only introduced in 2018, and the Covid-19 pandemic hit in 2020, there is currently only 10 months of statistics.[footnoteRef:254] In statistics released by the Mediation Department, from January 2019 to October 2019, 119,787 commercial disputes engaged in mediation prior to litigation.[footnoteRef:255] Of these cases 57,525 (57%) concluded with an agreement and 43,961 (43%) reached no resolution.[footnoteRef:256] Unlike the extensive report concluded in Canada, it is not possible to analyse how the number of litigation cases have been effected by the introduction of the mandatory mediation system as that data has not been made publicly available nor was the satisfaction level of the parties evaluated.[footnoteRef:257]  [253:  Asli E. Gurbuz Usluel, 'Mandatory or Voluntary Mediation? Recent Turkish Mediation Legislation and a Comparative Analysis with the EU's Mediation Framework' (2020) 2020 J Disp Resol 445.]  [254:  Ibid.]  [255:  Ibid.]  [256:  Ibid.]  [257:  Ibid.] 

Legislators and academics have remarked that mediation is a solution for all the issues that have arisen in the Turkish justice system.[footnoteRef:258] However, others have argued that while mandatory mediation has reduced formal litigation, in labour and commercial disputes it has in effect impeded people right to access the court.[footnoteRef:259] The lack of clarity on timelines as well as information provided to mediators has been highlighted as an issue as it can create a power imbalance should one of the parties be in a weaker position, such as a small business mediating with a large multinational corporation.[footnoteRef:260] The requirements that mediators must meet in order to be authorised and listed are expansive, however the vague reference to ‘competent’[footnoteRef:261] has prompted critics to demand a standardised training model for all mediator to ensure that all are at the same level.[footnoteRef:262] It is an area that must be watched closely in the coming years in order to complete a detailed evaluation of the effectiveness of the mandatory mediation system as Turkey is committed to expand the mandatory mediation system to cover other areas of law.  [258:  Ibid.]  [259:  Ibid.]  [260:  Ibid.]  [261:  Code on Mediation in Legal Disputes No. 6325 (June 7, 2012) Art 20.2 (c).]  [262:  Asli E. Gurbuz Usluel, 'Mandatory or Voluntary Mediation? Recent Turkish Mediation Legislation and a Comparative Analysis with the EU's Mediation Framework' (2020) 2020 J Disp Resol 445.] 

3.1. Similarities and Differences of the Mandatory Mediation Systems
On review of both jurisdictions, while the same goal of establishing a successful mandatory mediation system is there, both have instituted it in different ways.  On first glance there are similarities to the systems. Firstly, overarching bodies were created to oversee the mediators. In Canada, it was the Mediation Committees while in Turkey it was the Mediation Department. Parties in both jurisdictions are allowed choose their own mediator or one can be chosen for them by the Mediation bodies from a roster of mediators. During the mediation all communications are confidential, and mediators are protected from being called by either party to give evidence should they proceed with litigation. Non-participation by either party in each jurisdiction has severe consequences as both impose costs and mediator’s fees on the non-participating party. Turkey do go a step further and will impose any future litigation costs on the non-participating party even if there is a positive judgement in their favour. Finally, all settlement agreements that are signed by the parties are considered to be equivalent to a court judgement and if it is breached the other party can apply to the courts to seek relief. It is to note that between both systems there is a lack of standardised training for mediators. That is however where the similarities in both systems end.
Perhaps the biggest difference between the two systems is the point in which mediation is required. In Canada, you must apply for mediation within 180 days of the filing of the first defence. This means that a case is filed in the court and once a defence is received the parties must begin the mediation process. Should they not meet the 180 day deadline then the Mediation Co-ordinator will assign a mediator within 90 days. In contrast to this parties cannot file a case in Turkey if they have not attempted mediation, it is considered a prerequisite to filing. Should parties not attempt mediation prior to their case then will be dismissed under procedural grounds. These are two very distinct approaches and this author feels that the Canadian system is the preferrable approach particularly in the context of introducing a system into Ireland, due to questions on the Turkish approach obstructing peoples access to justice.
In the Canadian system, a two year pilot programme where a percentage of non-family law cases were sent to mediation was tested. Following a detailed review of the programme, measuring not only statistics but also satisfaction levels, Ontario implemented a law to cover all civil law cases bar listed exceptions. However, Turkey enacted legislation permitting voluntary mediation and on seeing the success participation had in labour disputes, changed the laws in 2018 to make mediation mandatory prior to filing any employment action. This was then extended to commercial disputes in 2019 and the lack of a trial period is a point of contention for most critics. Another stark difference between the systems is the level of preparation parties must do for the mediation. In Canada, all parties must prepare memorandum to give the mediator details of the dispute and any pleadings or documents that are important to the events. Should one not be received then the mediator can cancel the mediation and file a certificate of non-compliance. There is no such requirement on parties to mediation in Turkey, this again has been a point of contention as an incompetent mediator can impact on whither a settlement agreement is reached. 
There is also a glaring difference in the timelines provided for mediations in the legislation in both jurisdictions. Mediators in Turkey are required to schedule them as soon as possible however in Canada it explicitly states that they must be held within 90 days of the appointment of a mediator. Should one of the parties fail to arrive within 30 minutes in Canada, then the mediator can cancel the session and file a certificate of non-compliance. Turkey has no such regulation merely allowing the mediator to decide if further mediation would be successful. Equally, there is a requirement in Canada for the mediator to complete a report within 10 days of the conclusion of the mediation detailing the terms of the agreement and to circulate it to all parties. Following this the defendant must file same in the courts within 10 days. Turkey, however, requires the mediator draw up and sign the minutes within a month of the completion of the mediation, this is then sent to the Mediation Department and filed for future reference.
Both Canada and Turkey have displayed a dedication to growing and strengthening their mandatory mediation systems however on review, it is clear that the mature Canadian system is the stronger of the two. The practice of mandatory mediation was trialled and tested over a number of years and explicit rules were established in law to provide a strong standardised framework for the regime. The legislators understood that the goal was not only to lighten the case load of the courts but to provide a more flexible solution to parties engaged in a dispute that traditional litigation could not offer. For this reason, I will be putting forth the Canadian system as the example Ireland should look to emulate for my proposal. 



4. [bookmark: _Toc112013205][bookmark: _Toc112137252]Chapter 3 – Commercial Dispute Resolution in Ireland and the Mediation Framework
It is recognised that regardless of how thorough and carefully drafted a contract is or how well a transaction is organised, disputes can arise.[footnoteRef:263] Moreover, it is advised that when drafting a contract, parties incorporate provisions for a dispute resolution mechanism.[footnoteRef:264] Ireland, a common law country similar to Canada, has a ‘patchwork quilt’ approach to its statutory laws,[footnoteRef:265] with the main forms of commercial dispute resolutions in Ireland being i) negotiation, ii) arbitration, iii) litigation and iv) mediation.[footnoteRef:266] For the purposes of this dissertation, I briefly explain negotiation and arbitration, however the focus is on the methods of litigation and mediation. I analyse both methods in the context of the Irish legal system and explore the current mediation framework that the legislation has established. [263:  Fidelma White, Commercial Law (1st edn, Roundhall 2012) 725.]  [264:  Ibid.]  [265:  PJ Breen, Consolidated Courts and Court Officers Acts 1922-2005 (1st edn, Clarus Press 2005).]  [266:  Fidelma White, Commercial Law (1st edn, Roundhall 2012) 725.] 

[bookmark: _Toc112013206][bookmark: _Toc112137253]Negotiation and Arbitration
[bookmark: _Toc112013207][bookmark: _Toc112137254]Negotiation
Negotiation is typically the first method of dispute resolution that parties engaged in commercial disputes attempt.[footnoteRef:267]It involves all parties participating in a discussion to try remedy the dispute, which may or may not involve legal counsel.[footnoteRef:268] This process remains confidential, and the parties remain in control of the course of action.[footnoteRef:269] If however, a settlement cannot be reached then the other dispute resolution options are open to the parties. Similarly, should one of the other methods be utilised, negotiation is always an option at any stage of the process.[footnoteRef:270] [267:  Ibid.]  [268:  Ibid.]  [269:  Ibid.]  [270:  Ibid.] 

[bookmark: _Toc112013208][bookmark: _Toc112137255]Arbitration
[bookmark: _Hlk111675009]Arbitration is currently the principal form of alternate dispute resolution for commercial disputes in Ireland[footnoteRef:271] and is governed by the Arbitration Act 2010.[footnoteRef:272] It involves parties referring their disputes to an unbiased third party, known as an arbitrator, which they select.[footnoteRef:273] This third party will then review evidence and arguments presented to them by the parties and make a ruling on the matter.[footnoteRef:274]Prior to the arbitration both parties will have agreed that the arbitrator’s decision will be final and binding, and as per Re Via Networks (Irl) Ltd[footnoteRef:275] it was held that by agreeing to an arbitration clause you waive your right to determination of the issue by the courts.[footnoteRef:276] This is a consensual confidential process, as hearings are held in private and outcomes are not published.[footnoteRef:277] It also offers finality while allowing the parties a measure of control, as they select their own arbitrator.[footnoteRef:278] In comparison to litigation, arbitration is said to be a faster, less costly and flexible process that still offers a final and binding award.[footnoteRef:279] However, in recent years it has become evident that arbitration may be time consuming and costly in its own right with fees for the administration, arbitrator, expenses and award adding up to be quite substantial.[footnoteRef:280] There are also occasions where the judgement may not be final and the court may need to intervene to set the award aside.[footnoteRef:281] While the regime is similar to mediation in the fact that it is a form of alternate dispute resolution that involves consent and a neutral third party chosen by the disputants, there are marked differences. The main distinction is the fact that the arbitrator is the one to decide the outcome of the dispute not the parties themselves thus removing an element of self-determination that can aid in the repairing of a business relationship.  [271:  Ibid pg 726.]  [272:  Arbitration Act 2010.]  [273:  Fidelma White, Commercial Law (1st edn, Roundhall 2012) 726.]  [274:  Ibid.]  [275:  Re Via Networks (Irl) Ltd [2002] 2 IR 47.]  [276:  Fidelma White, Commercial Law (1st edn, Roundhall 2012) 726.]  [277:  Ibid.]  [278:  Ibid.]  [279:  Ibid.]  [280:  Ibid..]  [281:  UNCITRAL Model Law on International Commercial Arbitration 1985 codified in Arbitration Act 2010, Art 6 .] 

[bookmark: _Toc112013209][bookmark: _Toc112137256]Litigation
In commercial disputes, litigation offers a final solution to a conflict, and it is supported by the power of the law.[footnoteRef:282] There are however drawbacks to pursuing this method of dispute resolution as it will be costly, time consuming and lacks privacy as decisions are published.[footnoteRef:283] It is recommended that prior to commencing litigation, plaintiffs consider if:[footnoteRef:284] [282:  Fidelma White, Commercial Law (1st edn, Roundhall 2012) 741.]  [283:  Ibid.]  [284:  Ibid.] 

a. they can afford to continue in terms of both money and time, as cases can be prolonged and there is always a risk of losing, meaning they may be liable for all costs.[footnoteRef:285] [285:  Ibid.] 

b. will it be worth any damage that may be caused to the business reputation in terms of goodwill or the interests of the business?[footnoteRef:286] [286:  Ibid 742.] 

c. do they have enough proof to corroborate the claim?[footnoteRef:287] [287:  Ibid.] 

d. will the defendant be able to meet the ruling against them?[footnoteRef:288] [288:  Ibid.] 

If the parties answer no to any of the above, then it is recommended that they look to an alternate form of dispute resolution to solve the disagreement. 
The court that specifically deals with commercial disputes is the High Court.[footnoteRef:289] In 2002, a report[footnoteRef:290] was conducted by the Committee on Court Practice and Procedure which advised that there was merit in forming a more specialised approach to dealing with commercial cases.[footnoteRef:291] It recommended that a de facto Commercial Court be set up as a branch of the High Court, comprising of specialised judges who had specific expertise in the area of commercial law.[footnoteRef:292] In 2004, the Commercial Court was established as a division of the High Court, and is overseen by members of the judiciary that specialise in commercial law.[footnoteRef:293] This court is limited to hearing cases that are entered into the ‘commercial list’ which is managed by the High Court.[footnoteRef:294] There are two ways a case can be admitted to the list, firstly the High Court can enter cases by using discretion in regards to the aspects of the case or the case can fall under one of the below categories, where the value of the claim exceeds €1 million:[footnoteRef:295] [289:  Ibid.]  [290:  27th Interim Report of the Committee on Court Practice and Procedure p13 in Fidelma White, Commercial Law (1st edn, Roundhall 2012) 742 <27thInterimReport.pdf (justice.ie)> accessed 18 August 2022.]  [291:  Ibid.]  [292:  Ibid.]  [293:  Superior Court Rules 2004, Order 63A in Fidelma White, Commercial Law (1st edn, Roundhall 2012) 742 < https://www.courts.ie/rules/commercial-proceedings#:~:text=(1)%20A%20Judge%20may%20allow,as%20the%20Judge%20may%20direct.&text=24.> accessed 18th August 2022.]  [294:  Superior Court Rules 2004, Order 63A, Sec 4. < https://www.courts.ie/rules/commercial-proceedings#:~:text=(1)%20A%20Judge%20may%20allow,as%20the%20Judge%20may%20direct.&text=24.> accessed 18th August 2022.]  [295:  Superior Court Rules 2004, Order 63A, Sec 2. < https://www.courts.ie/rules/commercial-proceedings#:~:text=(1)%20A%20Judge%20may%20allow,as%20the%20Judge%20may%20direct.&text=24.> assessed 18th August 2022.] 

i. a business document, business contract or business dispute;
ii. the determination of any question of construction arising in respect of a business document or business contract;
iii. the purchase or sale of commodities;
iv. the export or import of goods;
v. the carriage of goods by land, sea, air or pipe-line;
vi. the exploitation of oil or gas reserves or any other natural resource;
vii. insurance or re-insurance;
viii. the provision of services (not including medical, quasi-medical or dental services or any service provided under a contract of employment);
ix. he operation of markets or exchanges in stocks, shares or other financial or investment instruments, or in commodities;
x. the construction of any vehicle, vessel or aircraft;
xi. business agency[footnoteRef:296] [296:  Ibid.] 

This court differs from the traditional High Court in that its objective was to offer a more consistent and swift approach to resolution of commercial law disputes.[footnoteRef:297] An example of this can be seen in the application of ‘case management’ techniques, where a judge is assigned to and actively manages the progress of a case from start to finish.[footnoteRef:298] Since, its establishment in 2004, reports have been positive indicating its success in dealing with commercial litigation. However, on review of statistics it is clear that there are some issues. On 1st January 2021, there were 489 cases recorded in the Commercial Court list[footnoteRef:299] with a further 282 cases admitted to the commercial list that year, an increase of 52% from 2020.[footnoteRef:300] Of these new cases, 29% (82) were settled by the Court and a further 10% (29) cases were settled out of court.[footnoteRef:301] However, one startling statistic is that the average length of time it took from the beginning of proceedings to reach a conclusion in the Commercial Court, increased by 53% from 427 days in 2020 to 650 days in 2021.[footnoteRef:302] Another issue facing the Court is that the current waiting time for a full hearing can be up to 6 months.[footnoteRef:303]  [297:  Fidelma White, Commercial Law (1st edn, Roundhall 2012) 743.]  [298:  Ibid.]  [299:  Courts Service Annual Report 2020, pg 48 < https://www.courts.ie/acc/alfresco/b47652ff-7a00-4d1f-b36d-73857505f860/Courts_Service_Annual_Report_2020.pdf/pdf#view=fitH> accessed 18 August 2022.]  [300:  Courts Service Annual Report 2021, pg 53 < https://www.courts.ie/acc/alfresco/24bce47c-3cc6-4e86-b647-04cdc64c2445/Courts_Service_Annual_Report_2021.pdf/pdf#view=fitH> accessed 18 August 2022.]  [301:  Ibid.]  [302:  Ibid pg 111.]  [303:  Ibid, pg 119.] 

Recognising this, judges are increasingly recommending parties consider alternative dispute resolution to settle cases and are willing to adjourn proceedings to facilitate this.[footnoteRef:304] Indeed Rule 63A plainly states that judges: [304:  Fidelma White, Commercial Law (1st edn, Roundhall 2012) 743. ] 

“... may, of his own motion or on the application of any of the parties, adjourn the matter beforeit for a period not exceeding 28 days for the purpose of allowing the parties to consider whether or not the proceedings ought to be referred to mediation, conciliation or arbitration.”[footnoteRef:305] [305:  Superior Court Rules 2004, Order 63A, r.6(1)(b)(xiii)  < https://www.courts.ie/rules/commercial-proceedings#:~:text=(1)%20A%20Judge%20may%20allow,as%20the%20Judge%20may%20direct.&text=24.> accessed 18th August 2022.] 

However, rather than endorse the main alternative dispute resolution method of arbitration the preference of the judiciary is mediation. An example of this can be seen in a recent case of a dispute relating to sale of a property in O’Connell Street, Dublin, worth €1.45 million, wherein a declaration of ownership was sought by the Plaintiff, Mr Justice David Barniville urged both parties to attend mediation rather than continue with the litigation, stating that “it seemed there was a solution the parties involved could reach themselves.”[footnoteRef:306] Equally in a separate case, Justice Barniville “strongly encouraged”[footnoteRef:307] Martin Keane and Arthur Edward Rory Guinness to consider resolving their dispute over the ownership of the Iveagh Market building through mediation. In fact, only a small percentage of commercial cases that commence make it to a full trial with the majority settling by mutual agreement.[footnoteRef:308] [306:  Mary Carolan, ‘Judge urges mediation in row over O’Connell Street property’ The Irish Times (25 January 2021) < https://www.irishtimes.com/business/commercial-property/judge-urges-mediation-in-row-over-o-connell-street-property-1.4467508> accessed 18 August 2022.]  [307:  Ibid.]  [308:  Fidelma White, Commercial Law (1st edn, Roundhall 2012) 744.] 

[bookmark: _Toc112013210][bookmark: _Toc112137257]Mediation
[bookmark: _Hlk111714034][bookmark: _Hlk111714454][bookmark: _Hlk111714878][bookmark: _Hlk111716092]While informal mediation has been a fixture in Ireland for centuries, formal mediation is a newer institution.[footnoteRef:309] In statutory terms, mediation began to develop from being used in family law in the late 1980s to other fields such as employment law similar to other jurisdictions. Provisions and references for mediation are found in several Acts such as, the Family Law (Divorce) Act 1996,[footnoteRef:310]the Civil Liability and Courts Act 2004,[footnoteRef:311] the Employment Equality Act 1998,[footnoteRef:312] the Medical Practitioners Act 2007,[footnoteRef:313] the Residential Tenancies Act 2004[footnoteRef:314] and the Disability Act 2005[footnoteRef:315] to name a few.[footnoteRef:316] [309:  Penelope McRedmond, Mediation Law (Bloomsbury Professional 2018) 12.]  [310:  Family Law (Divorce) Act 1996, Art 6(b) < https://www.irishstatutebook.ie/eli/1996/act/33/section/6/enacted/en/html#sec6> assessed 18 August 2022.]  [311: Civil Liability and Courts Act 2004, Art 15 < https://www.irishstatutebook.ie/eli/2004/act/31/section/15/enacted/en/html#sec15> assessed 18 August 2022. ]  [312:  Employment Equality Act 1998, Art 78 < https://www.irishstatutebook.ie/eli/1998/act/21/section/78/enacted/en/html#sec78> assessed 18 August 2022.]  [313:  Medical Practitioners Act 2007, Art 62 < https://www.irishstatutebook.ie/eli/2007/act/25/section/62/enacted/en/html> assessed 18 August 2022.]  [314:  Residential Tenancies Act 2004, Sect 104 < https://www.irishstatutebook.ie/eli/2004/act/27/section/104/enacted/en/html> assessed 18 August 2022.]  [315:  Disability Act 2005, Sect 19 < https://www.irishstatutebook.ie/eli/2005/act/14/section/19/enacted/en/html> assessed 18 August 2022.]  [316:  Penelope McRedmond, Mediation Law (Bloomsbury Professional 2018) 12.] 

[bookmark: _Hlk111718493]This has led to the establishment of professional mediation organisations such as the Mediators Institute of Ireland (MII), which was founded in 1992, with the aim of regulating and professionalising the practice of mediation in Ireland.[footnoteRef:317] Over the years the Irish judiciary have become involved in raising the profile of mediation by promoting its use to litigants before them.[footnoteRef:318] In November 2010, the Law Reform Commission of Ireland published their report on alternative dispute resolution focusing on the methods of mediation and conciliation[footnoteRef:319] in the wake of the EU Directive[footnoteRef:320] which needed to be implemented in Ireland. The report highlighted the need for a formalised mediation system to improve cost efficiency for citizens[footnoteRef:321], reduce time delays in the court process[footnoteRef:322] and provide solutions through agreements rather than a ‘winner v loser’[footnoteRef:323] decision given by the court.[footnoteRef:324] The Commission envisioned an integrated approach in which alternative dispute resolution methods were incorporated with and worked in tandem with the civil justice system.[footnoteRef:325] Furthermore, they unequivocally acknowledged that “ADRs are an integral part of the policies aimed at improving access to justice. In effect, they complement judicial procedures, insofar as the methods used in the context of ADRs are often better suited to the nature of the disputes involved.”[footnoteRef:326] The 247 page report made a number of recommendations including the following:[footnoteRef:327] [317:  Ibid.]  [318: Ibid 37]  [319:  Law Reform Commission, Alternative Dispute Resolution: Mediation and Conciliation (LRC 98-2010).]  [320:  Directive 2008/52/EU on certain aspects of mediation in civil and commercial matters,< https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32008L0052&from=en> assessed 18 August 2022]  [321:  Law Reform Commission, Alternative Dispute Resolution: Mediation and Conciliation (LRC 98-2010), pg 2 para 4.]  [322:  Ibid pg 1 para 2.]  [323:  Ibid, pg 1 para 1.]  [324:  Ibid pg 1.]  [325:  Ibid pg 2, para 6.]  [326:  Ibid pg 10, para D.]  [327:  Ibid pg 10, para D.] 

i. Statutory framework for mediation and conciliation should be enacted that is applicable to individuals, partnerships, corporate bodies and States bodies.[footnoteRef:328] [328:  Ibid pg 201, para 12.01.] 

ii. Mediation and conciliation should be clearly and separately defined in legislation.[footnoteRef:329] [329:  Ibid pg 201, para 12.03.] 

iii. The definition of mediation should include the words, facilitative, structured, confidential, and voluntary to help guide participants.[footnoteRef:330] [330:  Ibid pg 201, para 12.04.] 

iv. A mediator may not at any stage make proposals to the parties to resolve the dispute[footnoteRef:331] however the process can be converted to conciliation at any stage.[footnoteRef:332] [331:  Ibid pg 201, para 12.05.]  [332:  Ibid pg 201, para 12.06.] 

v. The recommended legislation should be applicable to all commercial and civil disputes.[footnoteRef:333] [333:  Ibid pg 201, para 12.10.] 

vi. Any new legislation would not allow the mediation or conciliation process to negate other rights of citizens.[footnoteRef:334] [334:  Ibid pg 202, para 12.12.] 

vii. All key principles of mediation should be set out in statutory form.[footnoteRef:335] [335:  Ibidpg  202, para 12.15.] 

viii. Confidentiality in mediation should be subject to a distinct form of privilege[footnoteRef:336] and cover all oral and written communication.[footnoteRef:337]  [336:  Ibid pg 202, para 12.17]  [337:  Ibid pg 202, para 12.18] 

ix. A pilot programme for court-annexed mediation be established in the Circuit Court.[footnoteRef:338] [338:  Ibid pg 205, para 12.50] 

x. A statutory code of conduct for mediators be established[footnoteRef:339]that should include standardised training.[footnoteRef:340] [339:  Ibid pg 209, para 12.102.]  [340:  Ibid pg 210, para 12.105.] 

[bookmark: _Toc112013211][bookmark: _Toc112137258]Establishing the Mediation Framework
Following the publication of this report, legislators looked to develop framework to comply with both the EU Directive[footnoteRef:341] and to incorporate the recommendations from the Law Reform Commission. In October 2017, the Mediation Act 2017 came into law, installing for the first time a statutory framework merging mediation into the civil justice system.[footnoteRef:342] The Act followed the recommendations of the report and provided a definition of mediation using the words ‘facilitative, confidential and voluntary’.[footnoteRef:343]  As previously stated this is considered one of the most rigid definitions as it guides mediators to using the facilitative approach on every mediation and makes clear it solely enables a voluntary mediation system. There are exceptions to the scope of the Act,[footnoteRef:344] for example it does not apply to arbitration,[footnoteRef:345] disputes that fall under the Workplace Relations Commission (WRC),[footnoteRef:346]certain applications under the Taxes Consolidation Act 1997[footnoteRef:347] and proceedings under the Domestic Violence Acts 1996 to 2001,[footnoteRef:348] to name a few.  [341:  Directive 2008/52/EU on certain aspects of mediation in civil and commercial matters,< https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32008L0052&from=en> accessed 18 August 2022]  [342:  Penelope McRedmond, Mediation Law (Bloomsbury Professional 2018) 1.]  [343:  Mediation Act 2017, Art 2. <https://www.justice.ie/en/JELR/Mediation_Act_2017.pdf/Files/Mediation_Act_2017.pdf> accessed 18 August 2022]  [344:  Ibid, Art 3 .]  [345:  Ibid, Art 3.1 (a).]  [346:  Ibid Art 3.1(b).]  [347:  Ibid Art 3.1(d). ]  [348:  Ibid Art 3.1(h).] 

While Act itself gives guidance that mediation is to be used to resolve disputes,[footnoteRef:349] it also clarifies that even the filing of proceedings does not prevent parties from attempting mediation.[footnoteRef:350] Should they wish, parties are allowed to be assisted by a legal advisor during the mediation process[footnoteRef:351] and it impresses on both the mediator and the participants that they must make reasonable efforts to conclude the mediation in a timely manner to minimise costs.[footnoteRef:352] Both the disputants[footnoteRef:353] and the mediator[footnoteRef:354] can withdraw from the mediation process at any time. However, while the parties do not need to provide a reason for withdrawal, the mediator must provide notice in writing outlining the general reasons for their decision[footnoteRef:355]and return fees and costs paid.[footnoteRef:356]  [349:  Ibid Art 6.1.]  [350:  Ibid Art 6.3.]  [351:  Ibid Art 6.4(b).]  [352:  Ibid, Art 6.5.]  [353: Ibid Art 6.4(a). ]  [354:  Ibid, Art 6.6 .]  [355:  Ibid, Art 6.6 .]  [356:  Ibid Art 6.8 .] 

Prior to the mediation, the parties and the mediator will prepare and sign an agreement to mediate that appoints the mediator and sets out the details of the mediation[footnoteRef:357] i.e. the fees,[footnoteRef:358] the place and time for the mediation,[footnoteRef:359] the rights of the parties to seek legal advice,[footnoteRef:360] the terms agreed by all[footnoteRef:361] and that it is a confidential process.[footnoteRef:362] The mediator must carry out due diligence to ensure there is no potential conflict of interest that could lead to a lack of impartiality.[footnoteRef:363] Should any information come to light that would or potential could, impact the capacity of mediator to act impartially then they must declare the information to the parties,[footnoteRef:364] this remains in force throughout the mediation should information be uncovered during the process.[footnoteRef:365] Mediators are also required to provide the disputants with details of their qualifications[footnoteRef:366], experience,[footnoteRef:367] continuing professional development training[footnoteRef:368] and copies of the Code of Practice for Mediators prior to the commencement of the mediation.[footnoteRef:369] If the parties reach a settlement then they must decide if it shall be legally binding, as unless it is expressly stated in the agreement that it is not legally binding and signed then it shall be treated as a contract between the parties.[footnoteRef:370] If a settlement agreement is breached then the injured party may apply to the court for relief however this is discretionary. [357:  Ibid, Art 7.]  [358:  Ibid, Art 7 (b). ]  [359:  Ibid, Art 7(c).]  [360:  Ibid, Art 7(e).]  [361:  Ibid Art 7(g).]  [362:  Ibid, Art 7(d). ]  [363:  Ibid, Art 8.1(a). ]  [364:  Ibid, Art 8.1(a)(ii). ]  [365:  Ibid, Art 8.2(a). ]  [366:  Ibid, Art 8.1(b)(i). ]  [367:  Ibid, Art 8.1(b)(ii). ]  [368:  Ibid, Art 8.1(b)(iii). ]  [369:  Ibid Art 8.2(c). ]  [370:  Ibid, Art 11.2(b). ] 

As with the Canadian and Turkish systems, confidentiality is of paramount importance and all communications, records and notes relating to the mediation are protected and will not be disclosed in any court proceedings.[footnoteRef:371] There are however certain exceptions to this rule on disclosure that are listed in the Act such as, to prevent physical or psychological harm,[footnoteRef:372] it is required by law,[footnoteRef:373] it is needed to enforce and mediation settlement[footnoteRef:374]and to prevent or reveal a crime[footnoteRef:375] or the concealment of crime.[footnoteRef:376]  [371:  Ibid Art 10.1.]  [372:  Ibid Art 10.2(b). ]  [373:  Ibid Art 10.2(c).]  [374:  Ibid Art 10.2(a).]  [375:  Ibid Art 10.2(d)(i). ]  [376:  Ibid, Art 10.2(d)(ii). ] 

As per Rule 56A of Superior Court Rules[footnoteRef:377], the Court may invite parties to consider mediation in any civil proceedings that the Mediation Act 2017 applies to. This is also legislated for under the Act itself wherein the Court can extend an invitation to parties to mediate[footnoteRef:378] or can provide them with the benefits of mediation has on reaching a settlement.[footnoteRef:379] Once they extend the invitation, a Court can then either adjourn proceedings,[footnoteRef:380] extend time limitations,[footnoteRef:381] or make such orders as to help facilitate the mediation.[footnoteRef:382] They cannot however order the parties to attend mediation nor can they penalise them for refusing the invitation. Should the parties agree to the invitation to mediate but following the mediation apply to re-enter proceedings, then the mediator must compile a written report and submit it to the Court.[footnoteRef:383] This report must include the following information: [377:  Superior Court Rules, Order 56A Sect 3(1) https://www.courts.ie/rules/mediation-and-other-alternative-dispute-resolution-processes accessed 18 August 2022.]  [378:  Mediation Act 2017, Art 16.1(a) <https://www.justice.ie/en/JELR/Mediation_Act_2017.pdf/Files/Mediation_Act_2017.pdf> accessed 18 August 2022.]  [379:  Ibid Art 16.1(b).]  [380:  Ibid Art 16.2(a). ]  [381:  Ibid Art 16.2(b). ]  [382:  Ibid, Art 16.2(c). ]  [383:  Ibid Art 17.1.] 

a) If the mediation did not take place, a statement of the reasons why it did not proceed must be included in the report.[footnoteRef:384] [384:  Ibid Art 17.1.] 

b) If the mediation did take place, a statement as to whether a settlement agreement was reached in respect of the subject matter of the dispute[footnoteRef:385] and details of whether an agreement was reached for all or some of the issues must be included in the report.[footnoteRef:386] [385:  Mediation Act 2017, Art 17.1(b)(i) ]  [386:  Ibid, Art 17.1(b)(ii).] 

This report must be provided to the parties 7 days before it is submitted to the Court[footnoteRef:387]and can be considered by the Court in awarding costs should there have been an unreasonable refusal or failure of a party to consider mediation[footnoteRef:388] or attend mediation following an invitation by the Court to try mediation.[footnoteRef:389] It is important to note that it is not just the Court that can advise mediation, the Act places an obligation on solicitors and barristers to advise their clients to consider mediation to settle their disputes prior to instituting proceedings.[footnoteRef:390] They must also provide them with comprehensive information on mediation services including the names and addresses of practitioners,[footnoteRef:391] the advantages of alternate dispute resolution[footnoteRef:392] and the benefits mediation can provide.[footnoteRef:393]  [387:  Ibid, Art 17.2.]  [388:  Ibid Art 21(a). ]  [389:  Ibid Art 21(b).]  [390:  Ibid Art 14.1.]  [391:  Ibid, Art 14.1(b). ]  [392:  Ibid Art14.1(c)(i). ]  [393:  Ibid Art14.1(c)(ii). ] 

As this legislation provides for a voluntary system of mediation there are no express time limitations on mediation nor are there any articles in the legislation to declare that parties will choose their own mediator. The Act includes a provision that the Minister for Justice and Equality has the power to create a Mediation Council of Ireland[footnoteRef:394] and to prepare and publish or approve a ‘Code of Practice’ mediators must adhere to.[footnoteRef:395] To date neither the council nor a universal code of practice have been established in Ireland however there are currently talks to begin the formation of a council and the minimum requirements for said council are explicitly laid out in the Act itself.[footnoteRef:396]  Unfortunately, there is currently no single overseeing body for mediation in Ireland meaning there is no standardised training or qualifications required for mediators as this is a requirement for the council to establish. Currently each of the private professional bodies set their own requirements and codes mediators must follow. This proves an issue as without an primary overseeing body there is no standardisation and regulation for training, requirements for becoming a mediator , a grievance procedure for the public or one code of practice that all mediators must follow. This author is of the opinion that this can lead to varying levels of competency in mediators, which can impact on the outcome of disputes for parties should an incompetent mediator attempt to conduct a mediation.   [394:  Ibid, Art 12.1.]  [395:  Ibid, Art 9.1(a). ]  [396:  Ibid Schedul Section 12(4).] 

[bookmark: _Toc112013212][bookmark: _Toc112137259]Impact of Mediation on Cases
The Irish Commercial Mediation Association (ICMA) estimates that the cost of mediation is approximately 20% of the expense of going to court.[footnoteRef:397] On a review of the Commercial Court statistics, the ICMA confirmed that 65% of the cases referred to mediation were settled successfully in 2018, with an average of 70% success over the last 3 years.[footnoteRef:398] Similarly, the Financial Services and Pensions Ombudsman (FSPO) published figures in 2019 showing 70% of all cases received were settled successfully through mediation[footnoteRef:399] while the Legal Aid Board reported a success rate of 82% relating to the Family Mediation Service in 2017.  Finally, the Mediators Institute of Ireland reported that 80% of mediated cases were successfully resolved at the mediation or shortly after.[footnoteRef:400] The Law Society of Ireland has been a long-term advocate for the use of mediation, and hailed the above statistics as evidence that mediation is: [397:  Irish Commercial Mediators Association, ‘Knowledge’ < https://icma.ie/knowledge/> accessed 18 August 2022.]  [398:  Ibid.]  [399:  O’Donovan & Co Solicitors, ‘The Success Rate for Mediation’< https://odonovanandco.ie/the-success-rate-for-mediation/> accessed 18 August 2022.]  [400:  Law Society of Ireland ‘Five ways mediation helps the bottom line – and how you can help’ < https://www.lawsociety.ie/news/media/press-releases/5-ways-mediation-helps-the-corporate-bottom-line--and-how-you-can-help> accessed 18th August 2022.] 

“effective, efficient, and can offer positive financial benefits for commercial and public sector organisations. The added benefit to Ireland is that mediation also leads to less cases being pursued through the court system, making that system more efficient as well”[footnoteRef:401] [401:  Ibid. ] 

The question then stands, if the above data is overwhelmingly positive and judicial attitude favours mediation as a first step in commercial disputes, why is it not a requirement?
5. [bookmark: _Toc112013213][bookmark: _Toc112137260]
Chapter 4 – Discussion  on Key Features of Mediation and Recommendations 
Abraham Lincoln once said, “Discourage litigation. Persuade your neighbours to compromise whenever they can. Point to them how the nominal winner is often the real loser in fees, expenses and waste of time.”[footnoteRef:402] Following my analysis of the mandatory mediation systems in Ontario Canada and Turkey, as well as the current statutory process in Ireland, the chapter aims to focus on looking on a few key points in more detail in order to develop and propose recommendations. I first examine/analyse/critically assess what worked well in the jurisdictions, then what challenges each programme faced, what improvements can be made to them and finally what issues the introduction of a system might face in Ireland.  [402:  David S. Winston, 'Participation Standards in Mandatory Mediation Statutes: You Can Lead a Horse to Water' (1996) 11 Ohio St J on Disp Resol 187.] 

[bookmark: _Toc112013214][bookmark: _Toc112137261]What Works in the Jurisdictions?
The introduction of mandatory mediation in both Ontario and Turkey have been hailed as success stories for other jurisdictions. There are many aspects of both systems that have had positive impacts on their development.
[bookmark: _Toc112013215][bookmark: _Toc112137262][bookmark: _Hlk111912441]Ontario Canada
The first key feature that this author would like to discuss is the pilot programme that was introduced by Rule 24.1, wherein a common set of rules and procedures for mandatory mediation was established on a test basis of two years.[footnoteRef:403] Civil actions that were subject to case management were referred to mandatory mediation albeit with certain exceptions such as family law cases.[footnoteRef:404] A 23 month evaluation was then carried out by an independent committee of evaluators called the Evaluation Committee for the Mandatory Mediation Pilot Project that was commissioned by Ontario Ministry of the Attorney General.[footnoteRef:405] Its aim was to neutrally appraise the effectiveness of system and to advise if the pilot should continue past 2001 and be made permanent.[footnoteRef:406] The pilot programme allowed not only legislators and legal experts see the effect of mediation on the court system but also the general public.[footnoteRef:407] The summary of the report, explained that the evaluators were able to reflect on whether Rule 24.1 improved the pace of litigation, reduced the costs to parties, improved the quality of dispute outcomes and improved the operation of mediation and litigation processes.[footnoteRef:408] The time limit of 24 months was ample to see the effects a mandatory mediation system would have and following the positive evidence report the system was made permanent.[footnoteRef:409] [403:  Robert Hann, Carl Baar, Lee Axon, Susan Binnie and Frederick H Zemans, Evaluation of the Ontario Mediation Program (Rule 24.1) Final Report: The First 23 Months’ (2001) QP 115.]  [404:  Ibid.]  [405:  Ibid.]  [406:  Ibid.]  [407:  Ibid.]  [408:  Ibid.]  [409:  Ibid.] 

Another key feature of success in Ontario, was the establishment of local Mediation Committees and the appointment of Mediation Coordinators who had the power to assign a mediator should the parties not be able to choose one themselves.[footnoteRef:410] While the mediations are carried out by private mediators, these overseeing bodies aid in the administration and regulation of the practice across Ontario and report to the Minster of the Attorney General.[footnoteRef:411] They also control and manage a roster of mediators that are approved to aid parties negotiate their disputes while acting as a regulator should citizens wish to file complaints.[footnoteRef:412] The establishment of these roles meant that there is standardised regulation across all of Ontario as well as a grievance procedure should citizens be unhappy with the mediation service.[footnoteRef:413]    [410:  Ibid.]  [411:  Ibid.]  [412:  Ibid.]  [413:  Ibid.] 

Rule 24.1 introduced strict deadlines that must be met such as, a mediator must be appointed no more than 180 days after the filing of a first defence, cancellation of the mediation can happen if one party is more than 30 minutes late to the session, a mediator’s report must be completed and circulated within 10 days and the defendant must file the settlement agreement with the Court within 10 days of receiving the report. These timelines are flexible in certain cases, but they provide transparent harmonised rules and obligations for parties to attempt to resolve their differences in an efficient manner. This is beneficial as it gives parties a formal structure to a flexible process so that they know what is expected of them and it is standardised across Ontario even if the mediation itself will be different in each case. 
Along with the timelines, the creation of a ‘mediation memorandum’ that must be sent by the parties to the mediator no later than 7 days prior to the mediation helps the mediator in adapting the process to suit the needs of the dispute.[footnoteRef:414] This is in contrast to informal mediation as sometimes mediators arrive at the mediation without prior information and must tease out issues which can elongate the process. By providing them with detailed information on the issues as well as pleadings, medical reports, contracts, etc. the mediator is in a strong position to facilitate and structure a conversation between the parties to aid them in reaching an amicable agreement. [414:  Ibid.] 

The implementation of Rule 24.1 has provided legislation that allows the enforcement of a mediation settlement agreement be treated as if court verdict.[footnoteRef:415] Breach of this settlement agreement allows the injured party to apply to the Court to seek relief whether that be specific performance of the agreement, an injunction or monetary compensation.[footnoteRef:416]  This along with the deterrents for non-participation such as the award of costs should a non-participation certificate be filed with Mediation Coordinator by the mediator, all provide a legitimacy to mandatory mediation that raises it to the level of traditional litigation.[footnoteRef:417]  [415:  Ibid.]  [416:  Ibid.]  [417:  Ibid.] 

[bookmark: _Toc112013216][bookmark: _Toc112137263]Turkey
Likewise in Turkey there were a number of features that were highlighted as contributing to the success of the newer system. However, it is different to the Canadian system. Turkey established legislation to introduce legal framework for voluntary meditation to bring it in line with the EU Directive[footnoteRef:418] as Turkey is looking to assent to the European Union.[footnoteRef:419] Following the success of voluntary mediation in the area of employment law, legislators amended the Labour Code in 2018 to make mediation mandatory prior to filing an action.[footnoteRef:420] This was then extended to commercial disputes in 2019. This author would like to note that that means that while mediation is mandatory in employment and commercial case prior to filing they follow the regulations set down in the voluntary mediation legislation Code on Mediation in Legal Disputes "Number 6325[footnoteRef:421] and the Regulation on the Code of Mediation in Legal Disputes.[footnoteRef:422] [418:  Directive 2008/52/EU on certain aspects of mediation in civil and commercial matters <https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32008L0052&from=en> accessed 21 August 2022.]  [419:  Asli E. Gurbuz Usluel, 'Mandatory or Voluntary Mediation? Recent Turkish Mediation Legislation and a Comparative Analysis with the EU's Mediation Framework' (2020) 2020 J Disp Resol 445.]  [420:  Ibid.]  [421:  Code on Mediation in Legal Disputes No. 6325 (June 7, 2012).]  [422:  Code on Mediation in Legal Disputes No. 28540 (2013).] 

Similar to the Canadian system, the legislation established an overseeing body to regulate the practice of mediation.[footnoteRef:423]  A Mediation Department was set up as a branch of the Ministry for Justice and Mediation Bureaus were founded around the country.[footnoteRef:424] The Department developed a model for ethics and requirements that must be met by mediators and while parties can choose their own mediators they can only select mediators that are listed on the roster held by the Department.[footnoteRef:425] These mediators are granted a licence by the Department in order to practice mediation in Turkey.[footnoteRef:426] These features have developed a benchmark for mediators that must be met in order for them to practice while providing reassurance and validity to parties engaging in mediation.[footnoteRef:427] The Department are also responsible for accepting and addressing any complaints submitted in relation to the mediation process meaning there is a grievance procedure and accountability should the standards not be met.[footnoteRef:428] [423:  Asli E. Gurbuz Usluel, 'Mandatory or Voluntary Mediation? Recent Turkish Mediation Legislation and a Comparative Analysis with the EU's Mediation Framework' (2020) 2020 J Disp Resol 445.]  [424:  Ibid.]  [425:  Ibid.]  [426:  Ibid.]  [427:  Ibid.]  [428:  Ibid.] 

To encourage use of the practice, enforcement of a settlement agreement is considered one of the most important aspects of the Turkish mediation practice. Once a settlement is reached by the parties, they must submit it to the Court to obtain an annotation on the enforceability of the agreement and thus becomes similar to a court decision. Similarly non-participation is heavily penalised in Turkey, more so than in Canada, wherein judges can assign all costs to the party that does not participate in the mediation as well as any future litigation costs even if they receive a favourable judgement.[footnoteRef:429] These provisions in the legislation have underlined the level of authority legislators are looking to instil in mediation, leaving no room for doubt that it is to be taken as serious as a court action. [429:  Ibid.] 

In addition, both jurisdictions place a large emphasises on the protection of the principles of confidentiality and self-determination. All communication, notes and information are considered confidential and cannot be used in court cases about the issues should any of the parties take further litigious action.[footnoteRef:430][footnoteRef:431] These protections also extend to mediators, as they are not allowed be called to give evidence in relation to the mediation in court cases.[footnoteRef:432][footnoteRef:433] Legislators have sought to ensure that parties do not use mediation as a ‘fact finding’ mission that they can then use against one another in court so there are explicit provisions to protect against this.[footnoteRef:434] This compounded by the fact that mediation settlements are not published means there is greater protection for the privacy of parties then traditional litigation. In terms of self-determination, legislators sought to protect that by allowing participants to control the direction of the mediation.[footnoteRef:435] While there are provisions around time limits to give structure to the process, parties are allowed to choose their own mediator, agree the method of mediation, express their issues and emotions, and determine their own solutions.[footnoteRef:436] Finally, the principle of voluntariness is the one that people feel that mandatory mediation is impinging on however while parties are required to attend mediation the principle is still in effect as they must voluntarily enter into an agreement.[footnoteRef:437] Should they not reach one then they can withdraw from the process thus protecting the principle. However, from the statistics reviewed in the ‘Hann Report’[footnoteRef:438] and the Turkish Mediation Department[footnoteRef:439] it is clear that, not only does mediation reduce costs, time on closing cases, and offer flexible solutions it also provides a high level of satisfaction in the resolution from participants. [430:  Ibid.]  [431:  Michaela Keet, 'The Evolution of Lawyers' Roles in Mandatory Mediation: A Condition of Systemic Transformation' (2005) 68 Sask L Rev 313.]  [432:  Ibid.]  [433:  Asli E. Gurbuz Usluel, 'Mandatory or Voluntary Mediation? Recent Turkish Mediation Legislation and a Comparative Analysis with the EU's Mediation Framework' (2020) 2020 J Disp Resol 445.]  [434:  Michaela Keet, 'The Evolution of Lawyers' Roles in Mandatory Mediation: A Condition of Systemic Transformation' (2005) 68 Sask L Rev 313.]  [435:  Ibid.]  [436:  Ibid.]  [437:  David S. Winston, 'Participation Standards in Mandatory Mediation Statutes: You Can Lead a Horse to Water' (1996) 11 Ohio St J on Disp Resol 187.]  [438:  Robert Hann, Carl Baar, Lee Axon, Susan Binnie and Frederick H Zemans, Evaluation of the Ontario Mediation Program (Rule 24.1) Final Report: The First 23 Months’ (2001) QP 115.]  [439: Asli E. Gurbuz Usluel, 'Mandatory or Voluntary Mediation? Recent Turkish Mediation Legislation and a Comparative Analysis with the EU's Mediation Framework' (2020) 2020 J Disp Resol 445.] 

[bookmark: _Toc112013217][bookmark: _Toc112137264]What does not work in the Jurisdictions? 
That is not to say that either system is perfect, there are issues in both and areas that need to be reviewed and strengthened. While the Canadian system has been in place for over two decades, there is still resistance from some lawyers on the practice of mediation.[footnoteRef:440] It is an area that has been acknowledged as an issue, as if legal advisors to the parties have a pessimistic attitude then the mediation is more than likely to fail due to lack of trust from the client.[footnoteRef:441] This is compounded by a lack of standardised training for mediators across Canada, leading to different competencies in mediators, which makes parties wary of the process and less likely to engage in meaningful discussions.  [440:  Michaela Keet, 'The Evolution of Lawyers' Roles in Mandatory Mediation: A Condition of Systemic Transformation' (2005) 68 Sask L Rev 313.]  [441:  Ibid.] 

Turkey faces similar problems with a lack of support for mediation from the legal practitioner community. Indeed, the Ankara Bar Association wrote to the government and held a press conference prior to the enacting of mediation legislation to denounce mediation stating that it ignores lawyers and harms justice.[footnoteRef:442]  The mediation framework in Turkey is a newer system and unlike Canada there was no pilot programme to ease practitioners and the public into embracing mediation.[footnoteRef:443] While the system is settlement successful, legal practitioners and academics have criticised that mediation is a prerequisite for litigation, without you cannot file a case.[footnoteRef:444] They argue that this will be in breach of people’s right to a fair trial under EU law[footnoteRef:445] should Turkey accede.[footnoteRef:446] Another issue facing the Turkish system is the lack of time limitations set around the mediation process, the legalisation uses vague terms such as ‘as soon as possible’ of when to direct a mediator to schedule the mediation.[footnoteRef:447] The Commercial Code[footnoteRef:448] does however state that the process must take no more than 6 weeks however it gives no further guidance.[footnoteRef:449] This makes it difficult for a court to judge non-participation and to establish certainty for parties.[footnoteRef:450] As more and more cases are brought questions are being asked as to whether wait times for mediation will increase as without it you cannot access litigation.[footnoteRef:451] Finally, while Turkey has detailed requirements that mediators must meet in order for them to be granted a licence by the Mediation Department, there are some that are vague enough to cause issues.[footnoteRef:452] Critics of the legislation have argued that ‘fully competent’ is too vague a concept and needs to be more explicitly defined, as more mediators are qualifying and a standardised level of competency must be established.[footnoteRef:453] [442:  Asli E. Gurbuz Usluel, 'Mandatory or Voluntary Mediation? Recent Turkish Mediation Legislation and a Comparative Analysis with the EU's Mediation Framework' (2020) 2020 J Disp Resol 445.]  [443:  Ibid.]  [444:  Ibid.]  [445:  European Convention on Human Rights, Article 6 < https://www.echr.coe.int/documents/convention_eng.pdf> accessed 21 August 2022.]  [446:  Asli E. Gurbuz Usluel, 'Mandatory or Voluntary Mediation? Recent Turkish Mediation Legislation and a Comparative Analysis with the EU's Mediation Framework' (2020) 2020 J Disp Resol 445.]  [447:  Ibid.]  [448:  Turkish Commercial Code, Law 7155, Art 5(a).]  [449:  Asli E. Gurbuz Usluel, 'Mandatory or Voluntary Mediation? Recent Turkish Mediation Legislation and a Comparative Analysis with the EU's Mediation Framework' (2020) 2020 J Disp Resol 445.]  [450:  Ibid.]  [451:  Ibid.]  [452:  Ibid.]  [453:  Ibid.] 

[bookmark: _Toc112137265]Improvements 
It is clear in both jurisdictions that improvements need to be made. While the Canadian system is more established, the implementation of a standardised level of training for all mediators practicing in Ontario should be considered. In addition, further education about mediation should be provided to the legal professionals as part of the continuing professional development, to encourage their participation in the process. I would recommend the same improvements to the Turkish system however, as it is a newer system there are deeper issues that require further research into. I would advise that an independent report similar to the ‘Hann Report’ in Canada, be carried out now 5 years after the establishment of the mandatory mediation system and prior to any further expansion. This author feels this would allow a comprehensive impartial  view of the current system taking into account qualitative and quantitative data to allow legislators amend the gaps and flaws in the scheme to meet the needs of society.
[bookmark: _Toc112013221][bookmark: _Toc112137266]Issues the Introduction of a System in Ireland may face
When it was decided to enact legislation to enable and encourage the use of mediation in Ireland, the Law Reform Commission’s report[footnoteRef:454] dismissed the idea of mandatory mediation as it felt that it would impact on the principle of voluntariness and create a legal issue on people’s right to access the justice.[footnoteRef:455]  [454:  Law Reform Commission, Alternative Dispute Resolution: Mediation and Conciliation (LRC 98-2010), pg 2 para 4.]  [455:  Ibid.] 

As explained above, this author is of the belief that mandatory mediation would not impact the voluntary nature of mediation. Samuel Johnson once exclaimed, “A man may lead a horse to water, but four and twenty canna gar him drink.”[footnoteRef:456] This is true for the process of mandatory mediation, while one must attend the session there is no requirement to settle nor does anyone have the power to make them to agree to anything, as such it retains its voluntary nature.[footnoteRef:457] It is a cooperative process and by making it mandatory it makes parties think about compromise at earlier stages of the dispute process, as the imminence of a mediation session may act much like the imminence of a court hearing and act like a ‘settlement event.’[footnoteRef:458] In our current litigation system many disputes are settled on the ‘court steps’ or at the ‘eleventh hour.’[footnoteRef:459] As can be seen in the annual court data many commercial cases listed at the Commercial Court are settled out of court prior to a full hearing.[footnoteRef:460] Once the parties are in the mediation, a trained mediator creates structure to the process that can facilitate forthright discussions which reduces misunderstandings and reduces antagonism between the participants.[footnoteRef:461] Mandating the process also overcomes the sign of weakness that is often associated with mediation which is a lingering perception from the legal community.[footnoteRef:462] It was believed that the suggestion of a compromise is an admission of weakness in their case however it may be a process the parties wish to try but do not want to express.[footnoteRef:463] Currently, under the Mediation Act, the judiciary can only invite parties to attend mediation.[footnoteRef:464] [456:  THE MACMILLAN BOOK OF PROVERBS, MAXIMS, AND FAMOUS PHRASES 1179-80.(Burton Stevenson ed., 1948) in David S. Winston, 'Participation Standards in Mandatory Mediation Statutes: You Can Lead a Horse to Water' (1996) 11 Ohio St J on Disp Resol 187.]  [457:  David S. Winston, 'Participation Standards in Mandatory Mediation Statutes: You Can Lead a Horse to Water' (1996) 11 Ohio St J on Disp Resol 187.]  [458:  Ibid.]  [459:  Ibid.]  [460:   Courts Service Annual Report 2021, < https://www.courts.ie/acc/alfresco/24bce47c-3cc6-4e86-b647-04cdc64c2445/Courts_Service_Annual_Report_2021.pdf/pdf#view=fitH> accessed  August 2022.]  [461:  David S. Winston, 'Participation Standards in Mandatory Mediation Statutes: You Can Lead a Horse to Water' (1996) 11 Ohio St J on Disp Resol 187.]  [462:  Ibid.]  [463:  Ibid.]  [464:  Mediation Act 2017, Art 16.1(b) <https://www.justice.ie/en/JELR/Mediation_Act_2017.pdf/Files/Mediation_Act_2017.pdf> accessed 18 August 2022.] 

The second issue that may cause an issue to the introduction of mandatory mediation into Ireland is the belief that it will impede a person’s right to access justice.[footnoteRef:465] Under the Constitution of Ireland, there is no express right to justice and indeed the Irish Human Rights and Equality Commission (IHREC) found in a recent poll that 80% of the people in Ireland believe that people with less money get worse outcomes in legal challenges.[footnoteRef:466] This perception, especially in the context of a commercial dispute between a small retailer and a multinational enterprise, shows a lack of trust in the litigation process as people are reluctant to take action due to the expense.[footnoteRef:467] Thus, this author argues that the introduction of mandatory mediation might make accessing justice easier for some. It is important to remember that access to justice is not merely entering a courtroom, it is the ability to properly and fairly engage with the legal system.  [465:  Law Reform Commission, Alternative Dispute Resolution: Mediation and Conciliation (LRC 98-2010), pg 2 para 4..]  [466:  Irish Human Rights and Equality Commission, ‘Access to Justice Concerns as 80% Believe Poorer People Get Worse Legal Outcomes’ (29 December 2021) < https://www.ihrec.ie/access-to-justice-concerns-as-80-believe-poorer-people-get-worse-legal-outcomes/> accessed 21 August 2022.]  [467:  Ibid.] 

[bookmark: _Hlk112006418]The report also mentions Article 6 of the European Convention on Human Rights[footnoteRef:468] which enshrines a person’s right to a fair trial, it was queried if the introduction of any mandatory mediation process would be in breach of this right as “everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal established by law”[footnoteRef:469] As mentioned previously, this issue was reviewed in detail by the European Court of Justice in the case of Rosalba Alassini and Others[footnoteRef:470]  wherein it was found that delaying litigation by a requirement to utilise alternative dispute resolution such as mediation does not breach Article 6.[footnoteRef:471][footnoteRef:472] The Court held that should the mediation fail the parties still have access to the litigation process and thus a fair trial.[footnoteRef:473] As Ireland is a member of the European Union, EU law takes precedence over domestic law meaning that the decision in this case paves the way for the introduction of a system of mediation to be implemented into Ireland, the question then arises, what would this look like? [468:  European Convention on Human Rights, Article 6 < https://www.echr.coe.int/documents/convention_eng.pdf> accessed 21 August 2022.
 Joined Cases C-317/08, C-318/08, C-319/08 and C-320/08, Rosalba Alassini and Others [2010] ECR.]  [469:  European Convention on Human Rights, Article 6 < https://www.echr.coe.int/documents/convention_eng.pdf> accessed 21 August 2022.]  [470:  Joined Cases C-317/08, C-318/08, C-319/08 and C-320/08, Rosalba Alassini and Others [2010] ECR.]  [471:  European Convention on Human Rights, Article 6 < https://www.echr.coe.int/documents/convention_eng.pdf> accessed 21 August 2022.
 Joined Cases C-317/08, C-318/08, C-319/08 and C-320/08, Rosalba Alassini and Others [2010] ECR.]  [472:  Ibid.]  [473:  Ibid.] 

[bookmark: _Toc112013222][bookmark: _Toc112137267]Recommendations 
The objective of this paper was to examine if mandatory mediation should be made the first step in commercial disputes and following this assessment develop a proposal for the introduction of a viable system into Ireland. In order to do this effectively I began by examining the concept of mediation and how a legal definition could be established. I then reviewed two jurisdictions which had implemented mandatory mediation 1) Ontario, Canada, a common law country with an older established system for civil law cases and 2) Turkey, a civil law country with a newer system limited to employment and commercial disputes. Following this I reviewed the current commercial law dispute resolution system in Ireland and the framework that the existing mediation legislation has created. Finally, I undertook a discussion on the key features of the mandatory mediation systems I reviewed taking into account what did and did not work in Ontario and Turkey, improvements that can be made to systems and any issues that may arise in Ireland should a mandatory mediation scheme be introduced. 
To illustrate how a mandatory mediation system could be implemented for commercial disputes in other countries, this author has chosen to put forward a proposal for amending the legislation of the Republic of Ireland. Following the method used by the Canadian system, I would firstly propose a two year pilot programme for mandatory mediation solely in the Commercial Court. Like the Canadian authorities, the Law Reform Commission would be tasked with impartially reviewing the system’s efficacy in following the first 23 months of its implementation and subsequently those results can help legislators decide if it should remain in place permanently. I would propose that efficiency be reviewed by analysing not only settlement figures but also the satisfaction levels of the parties as to the solution they reached. This will not only provide a quantitative answer but also a qualitative one. This author is of the belief that the introduction of pilot programme would not only allow the legal world time to adjust and embrace mediation to resolve commercial disputes but also the public. Mediation is a consensual process and participation is not to be confused with engagement, the programme will allow legislators a fixed timeframe in which to gage the level of parties engagement with mediation and if the implementation is successful.  
The current legislation provides a good base to begin to establish a system, while the definition of mediation is ridged and favours the facilitative method it is not exclusionary as the provisions also allow for the evaluative method. I would however recommend an amendment to the definition removing the words ‘facilitative’ and ‘voluntary’, an example being an amended definition that is similar to the one in the ‘Singapore Convention,’ that mediation is:
a consensual, confidential process, irrespective of the expression used or the basis upon which the process is carried out, whereby parties attempt to reach an amicable settlement of their dispute with the assistance of a third person or persons (“the mediator”) lacking the authority to impose a solution upon the parties to the dispute.[footnoteRef:474]  [474:  United Nations Convention on International Settlement Agreements Resulting from Mediation 2019.] 

This author feels that this definition is suitably expansive yet vague enough to eventually cover all types of disputes should the system be expanded. It also helps to defend mediation from overregulation protecting its flexible, equitable nature. The current legislation gives powers to the Minister of Justice and Equality to convene an 11 member Mediation Council of Ireland[footnoteRef:475] that will report to the government on the performance of the system,[footnoteRef:476] promote public awareness of mediation,[footnoteRef:477] develop and maintain standards in the practice of mediation,[footnoteRef:478] establish a training system,[footnoteRef:479] create a code of practice to be followed by all mediators[footnoteRef:480] and establish and control a list of mediators.  I would also propose that this be expanded to create 4 Mediation Committees run by 4 Mediation Coordinators, 1 in each province in Ireland.[footnoteRef:481] These Committees would report to the Council and help manage Commercial disputes and the mediators in each of their respective provinces. This author feels that the introduction of a Main Council along with smaller mediation Committees based in the provinces of Ireland would allow for greater oversight of the practice. I would envision that each Committee would regulate and keep the mediators list for their respective counties, handle grievances in said counties, monitor training and assign mediators to disputes should parties not be able to choose one. They would then report to the Main Council and the Council will act as an overseeing body monitoring and managing mediation practice in Ireland.  I feel that this will allow for an effective grievance procedure to be established and accountability for mediators in Ireland. [475:  Mediation Act 2017, Art 12.1 https://www.justice.ie/en/JELR/Mediation_Act_2017.pdf/Files/Mediation_Act_2017.pdf> accessed 21 August 2022.]  [476:  Ibid, Art 13.1. ]  [477:  Ibid Schedule 12(4)(1)(a). ]  [478:  Ibid Schedule 12(4)(1)(b). ]  [479:  Ibid Schedule 12(4)(1)(d). ]  [480: Ibid Schedule 12(4)(1)(c).]  [481:  Robert Hann, Carl Baar, Lee Axon, Susan Binnie and Frederick H Zemans, Evaluation of the Ontario Mediation Program (Rule 24.1) Final Report: The First 23 Months’ (2001) QP 115.] 

Secondly, I would amend Section 16 of the Act[footnoteRef:482] to allow for mandatory mediation in Commercial Court disputes. As with the Canadian system, I feel the best approach would be that once the first defence is filed in the Court, the parties have 180 days to attempt mediation, with the possibility of an extension should it be proved to the court that extra time would be more beneficial to try to achieve a settlement.[footnoteRef:483] This author feels that it is the optimal time for mediation to be introduced, as to attempt mandating mediation before even filing a dispute, like Turkey, could fall foul of Article 6 of the European Convention on Human Rights.[footnoteRef:484] Parties will be allowed to choose their own mediator however I would limit it to the list of mediators approved by the Mediation Council of Ireland with expertise in the area of commercial disputes.[footnoteRef:485] Should one not be chosen by the deadline I propose that power be given to the mediation co-ordinator in the relevant area to assign one to the dispute within 90 days of missing the deadline.[footnoteRef:486] I feel the introduction of these strict timelines would allow for greater structure around the process and allow greater certainty for the parties.  [482:  Mediation Act 2017, Art 16.1 <https://www.justice.ie/en/JELR/Mediation_Act_2017.pdf/Files/Mediation_Act_2017.pdf> accessed 21 August 2022.]  [483:  Robert Hann, Carl Baar, Lee Axon, Susan Binnie and Frederick H Zemans, Evaluation of the Ontario Mediation Program (Rule 24.1) Final Report: The First 23 Months’ (2001) QP 115.]  [484:  European Convention on Human Rights, Article 6 < https://www.echr.coe.int/documents/convention_eng.pdf> accessed 21 August 2022.]  [485:  Robert Hann, Carl Baar, Lee Axon, Susan Binnie and Frederick H Zemans, Evaluation of the Ontario Mediation Program (Rule 24.1) Final Report: The First 23 Months’ (2001) QP 115.]  [486:  Ibid.] 

Under Section 16, I would insert the requirement for both parties to provide the mediator with a ‘mediation memorandum’ no less than 7 days prior to the mediation along all relevant documentation such as the pleadings, contract, etc.[footnoteRef:487] I would also introduce a subsection in this area where the mediator has the power to issue a non-participation certificate should one or both of the parties fail to provide the requested information.[footnoteRef:488] The introduction of the memorandum will allow mediators to plan and adapt the mediation to suit the issues going to be raised in the dispute and also allow parties to sharpen their issues in preparation for mediation.   [487:  Ibid.]  [488:  Ibid.] 

If one or both of the parties fails to turn up for the mediation within 30 minutes of the session beginning, the mediator should be given powers to issue a non-participation certificate to the Court and like Canada, costs be awarded against the non-participating party.[footnoteRef:489] Mandatory mediation is not meant to be a complete substitute for litigation, it is to provide an effective forum for parties to settle disputes saving both money and time. This author is aware that care must be taken not to impose too regimented a system in terms of time limitations. While this may seem like streamlining cases and providing structure these new rules are also there to provide a baseline that would allow the court to assess the minimum standard of participation while still allowing self-determination and voluntariness on the disputant’s part. I feel that any further formalisation might risk the practice slipping into a parallel litigation territory impacting the equitable-esque approach that mediation was born from. [489: Ibid.] 

Finally, I propose that on the termination of the mediation, the mediator must compile a report within 10 days and circulate it to both parties and file it with the Mediation Coordinators.[footnoteRef:490] Should a settlement be reached then it must be filed in the Court within 10 days of the circulation of the report by one of the parties.[footnoteRef:491] The author feels that the introduction of this will allow the Court to assess if further action is needed and to annotate any settlement to allow it be treated as if it were a court order itself. Thus, disposing of the dispute while allowing parties the satisfaction that their solution can be enforced as if it was a court order.[footnoteRef:492]  [490:  Ibid.]  [491:  Ibid.]  [492:  Ibid.] 

From review of the current legal framework, I believe that the current articles in the Mediation Act 2017 around confidentiality, impartiality and scope are sufficient for this author’s proposed system. Aside from the legislation amendments I feel that greater education needs to be provided to legal professionals on the benefits and methods of mediation, in order to encourage them to participate in the mandatory system. Studies in both jurisdictions showed that pessimism on the part of the client’s legal advisors had a negative impact on their participation in the process.[footnoteRef:493]  [493:  Ibid.] 

This author also feels that further research into the level of participation vs the level of engagement needs to be carried out as legislators, legal practitioners, academics and even the public need to move away from the black letter of viewing success by the level of settlements reached. Parties can participate by attending but is that really them engaging with the process, as mediation is contingent on parties wilful engagement in meaningful discussion. This research would give a more comprehensive view and in-depth scope as to the true success of programmes such as this proposal. 
[bookmark: _Toc112013223][bookmark: _Toc112137268]Example
An example of how this would operate in practice if were applied to a case would be as follows: In dispute over ownership of 36 Upper O’Connell Street I mentioned previously, had the mandatory mediation system been in place, once the defendant had filed a defence then the parties would have had 180 days to choose a mediator. Should they fail to meet this deadline then the Leinster Mediation Co-Ordinator will assign one to them within 90 days and schedule the mediation session. Both parties must prepare a mediation memorandum and provide it to the mediator no less than 7 days before mediation. Should one fail to do so the mediator will issue a certificate of non-participation to the coordinator. Both parties and their legal representatives may attend the mediation however if one fails to attend within the first 30 minutes then the mediator can cancel the mediation and file a certificate of non-participation with the Mediation Co-ordinator. If they fail to reach an agreement then the mediator will draw up a report within 7 days, submit it to the mediation committee and the parties will be free to resume the litigation. However, if they reach a settlement, the mediator will draw up a report within 7 days detailing the agreement which the parties have signed. The signed agreement will be filed in the Court within 10 days by one of the parties and the Court will annotate it as legally enforceable. The Court will then dismiss the case. If one of the parties failed to participate in the mediation and the mediator has filed a certificate of non-participation, then the Court will award costs of the mediation and cancellation fee against that party.
[bookmark: _Toc112013224][bookmark: _Toc112137269]Conclusion
Mandatory mediation may seem like an oxymoron as mediation is fundamentally a voluntary process.[footnoteRef:494] However, mandatory mediation is still a voluntary process, despite the fact that parties are not participating in it voluntarily. Ireland has the lowest number of judges per head of population in the world and the court system is under pressure.[footnoteRef:495] Litigation is a long, expensive process where there are no real winners. Indeed, Justice Maureen Clark of the High Court extoled that “somewhere in excess of 90% of all proceedings issued in our courts are settle before or during the trial”[footnoteRef:496] In commercial disputes it is not only the current dispute parties must think about but the ripple effect to their reputation it will have. Since the Covid-19 pandemic and further globalisation of cases of commercial disputes filed in the Commercial Court have risen 52% with an average length of 650 days to a full hearing.[footnoteRef:497] This paper has focused on a practical solution that is vocally encouraged by the judiciary in multiple instances. The attraction of a mediated settlement is that it is an agreed decision that the parties have reached, and it is a solution that they can live with that whereas a solution provided by a judge or arbitrator is a forced solution according to Justice Peter Kelly.[footnoteRef:498] The introduction of a mandatory mediation system in Ireland that emulates the successful Canadian structure would not only benefit the participants but also the judicial system. The issue with overburdened courts is only going to worsen and action is required now in order to protect not only the court system but also parties looking to access justice for commercial disputes.  [494:  David S. Winston, 'Participation Standards in Mandatory Mediation Statutes: You Can Lead a Horse to Water' (1996) 11 Ohio St J on Disp Resol 187,]  [495:  Judicial Comment on Mediation ‘Mediation v Litigation’ < Judicial Comment on Mediation | Alternative Dispute Resolution | Mediation vs Litigation | Mediation Ireland | WeMediate>accessed 21 August 2022.]  [496:  Judicial Comment on Mediation ‘Mediation v Litigation’ < Judicial Comment on Mediation | Alternative Dispute Resolution | Mediation vs Litigation | Mediation Ireland | WeMediate>accessed 21 August 2022.]  [497:  Courts Service Annual Report 2021, pg 53 < https://www.courts.ie/acc/alfresco/24bce47c-3cc6-4e86-b647-04cdc64c2445/Courts_Service_Annual_Report_2021.pdf/pdf#view=fitH> accessed 18 August 2022]  [498:  Barry Roche, ‘Judge advises mediation as first option to settle disputes’ The Irish Times (9th July 2011)] 

“Mediation is in a sense an antidote to a too casual recourse to litigation not only as a first but as an only option.” – Former Chief Justice John Murray[footnoteRef:499] [499:  Judicial Comment on Mediation ‘Mediation v Litigation’ < Judicial Comment on Mediation | Alternative Dispute Resolution | Mediation vs Litigation | Mediation Ireland | WeMediate>accessed 21 August 2022] 
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EU
· [bookmark: _Hlk111553354]Directive 2008/52/EU on certain aspects of mediation in civil and commercial matters
· European Union Convention of Human Rights, Art 6
UK
· The Civil Procedure Rules 1998
US
· Uniform Mediation Act 2001
Australia 
· Federal Court of Australia, ‘Mediation’ https://www.fedcourt.gov.au/services/ADR/mediation 
Ireland 
· Mediation Act 2017
· Arbitration Act 2010
· Superior Court Rules 2004, Order 63A
· Superior Court Rules 2004, Order 56A
· Family Law (Divorce) Act 1996
· Employment Equality Act 1998
· Medical Practitioners Act 2007
· Residential Tenancies Act 2004
· Disability Act 2005
United Nations
· [bookmark: _Hlk112004879]United Nations Convention on International Settlement Agreements Resulting from Mediation 2019
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