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Abstract

This thesis assessed the compatibility of Iris islation on the right to identity of adopted
ersons with the obligations deriving from

analysis took into account the existing socio-legal context of
Ireland regarding the adoption practice. The peculiarities related to the right to identity
were discussed - the interests p ted by it and threats coming out from its realisation.
Accordingly, the development * (hereinafter

| also observed in detail. As a result, relevant
conclusions were drawn regarding ECHR.

Finally, the author argued that Ireland’s Birth Information and Tracing Act (hereinafter
‘BITA’) is incompatible with the ECHR obligations due to the absolute nature of the right
to identity. Consequently, recommendations were presented to align Ireland’s legal
framework with the ECHR.




Introduction

BITA) [l
grants an unfettered ri

to have any [ person
reaches the age of 16.

of Ireland [ . spcaking about [l reasons [ the adoption of the act, said

that:

Notably, Ireland has an infamous historical experience with adoption, which was one of
the leading accelerators of BITA implementation. The report published by the

Commission in 2021 revealed severe violations of the rights of mothers and children that

occurred across the country between 1922 and 1998 ” These grave violations manifested
in the forced placement of pregnant women in practice [Jj

forced adoption,.shoc i _

infant mortality and other severe forms of human

time . publishing .

Commission [JJl]. characterised this experience in the following words:

rights violations.> The

-59949969> 1 August 2023,
12 January 2021)

August 2023,
3 Mairéad Enright, *

16 January 2021)
1 August 2023;

nd [ Main Findings and Recommendations’ (The Irish Times 12 January

2023.

_ accessed 1 August 2023,




Thus, the BITA was implemented under this context, aiming to restoreh

I < crtheless, what [JJ] author [ this paper finds proi|ematic

is that unrestricted access to birth information raises concerns about the privacy

. However, [l implementation [l BITA by [l government was

perceived as an entirely positive event and less emphasis was placed on the threats arising

from it — according to Minister O’Gorman:

[The government]

_ 5
ever, Ireland [l] obliged to fulfil the ECHR requirements, which_include protecting
primary [N paper [l 2scertain

BITA [ interests served by reconciling the right

to identity cannot be questioned, especially given the needs arising from Ireland’s

historical experience. Adopted persons have significant disadvantages in terms of
personal development and in order to eliminate those, the state must ensure that

appropriate measures are taken for full the realisation of their identity.

This paper does not question this substantial interest achieved by the BITA. Instead, it
focuses on privacy right, which is restricted due to it. In particular, biologii parents’

right to protect their personal data may, in some cases, outweigh the interest

_. Thus, parents’ _ also requires prevention B its violation.

The extent to which BITA achieves this goal will be assessed in this paper.

In accordance with the above, the research question of the dissertation is:

7 *Act Addresses “Wrongful Denial’ of Identity Rights’ (Law S of Ireland 12 September 2022)
<https:/f'www lawsociety.ie/gazette/top-stories/2022/september/|

> accessed IAugust 2023,




How adequately does Ireland fulfil its ECHR obligations when resolving the conflict

of adopted persons —bio{ogicaf

1

When privacy rights [lf any parent Il taken into

their [N, the paper will [l mainly

focused on the privacy interests of single parents who have to experience the

account,

physiological and mental difficulties of pregnancy on themselves. The reason behind this
is that, as it will be de

strated in the following chapters, the unique interests, which
might be threatened bb, in the majority [} cases,

exist in relation to the above-mentioned persons. However, this does not exclude the

possibility of the existence of such interests in relation to other categories of parents.
Thus, for the purposes of this paper, the private life of parents in general will be

considered.

To move on to the structure of the dissertation, the paper consists of 4 main chapters, an
introduction and a conclusion. The first chapter is devoted to the socio-legal context of
Ireland. It first identifies the BITA rules, whose problematic nature is demonstrated in
subsequent chapters. A substantial part of this chapter is devoted to the Mother and Baby
Homes. It then presents the grave violations committed against children and single
mothers in these institutions. The impact of this historical experience_gn the
implementation of BITA is also demonstrated. Finally, the first chapter analysesL

I irish domestic courts [l mentioned [ issue that preceded

BITA’s enactment.

Chapter 2 concerns the origi e right to identity and its foundations in international
documents. It also describes, , what interests serves
to protect and, on the other hand, what threats its full realisation causes.

impact _ on the prevention . genetic diseases and incestuous

relationships is reviewed. Also, it demonstrates the risks caused by the right to identity

regarding abortion and infant abandonment.

Chapter 3 of the paper is entirely devoted to identifying the obligatigns of the ECHR in
relation to the issue under consideration. It examines the origins of h

3




the [ identity [ ECtHR jurisprudence and its subsequent

development. It also demonstrates the differences between paternity and maternity cases
in terms of protecting different kinds of interests. Finally, this chapter summarises the

ECtHR’s approaches to the relevant issue.

Finally, Chapter 4 assesses the compgatibility of the BITA with the ECHR. To this end, it
first determines the expected scope Ireland. [

then considers the extent to which the Irish legal framework ensures a fair balance

between competing rights. It also provides r mendations for modifying the BITA to
guarantee its compliance with the ECHR sb

identity . also ensured.

In response to the research question, the paper will use three methodologies: h

I and - The I
I oider to determine [ issue [ scope [ conflicting

[ ] Comparative analysis will be helpful to get acquainted with the rules operating

in several jurisdictions and the different value systems that are the basis of various
legislative frameworks. Finally, socio-legal research has a key role in this dissertation as
it will be necessary to understand the Irish socio-legal context, which is a prerequisite for

drawing flawless conclusions.

There are several reasons why Ireland was selected as a case for this paper. First of all,

BITA is | legislation that sets an exceptionally strict and absolutist approach to
resolving b Moreover, as

already mentioned, the specific historical context of Ireland makes this topic even more

engaging.




Chapter 1

Historical,h Reality ISR 1rcland

1.1 Introduction

The modern international _ system is belief [ there are

_ rights that any state must respect.® certainly -
_ scope . the application of — is identical in all societies. A

particula iety’s cultural background and social needs are crucial to resolve the conflict
between “ particularly [ NN for [ human rights,

their enforcement depends broadly on the specific social and political context,
?_ component |

_’ . Thus, the states have an obligation to, ,ensure . proper

protection [N nd. . 0 apply them in such a way that the

needs of a particular society are adequately addressed.

Therefore, — legislation of a particular

country is in compliance wi

he requirements of any international or regional human

of all, [l] examine [}l socio- | NG

demonstrate .

rights protection instrument,

of [l said country. Consequently, the

specific socio- [l reality of Ireland. [l this purpose, first of all, the current lei’ ation

will be analysed, and the main focus will be directed to the problematic issues

_ that, [l historical and [l factors that prompted

the relevant legislative changes will be discussed.

1-2— ~ Prioritising [N over

the Right to Privacy

6 . Charter 1945 art 55.
7
—).

36.




The BITA gave a new life to the right to identity of adopted ons in Ireland. Based on
it, adopted persons have the possibility to request and recciv:h
ey, e [ themselves.

Under [l new law, an adopted person (applicant) — 16 |l the

I cquest information about [ or her birth. Sylject to several conditions, a relevant
body is obliged to provide the relevant person with 8
Along with this, the applicant can also request_

I and/or | —
K

For the purposes of the law, *birth information’ means:

10

Consequently, — a guaranteed [ ¢ or [
or [N

information, [JJJll includes detailed and comprehensive data

I Bascd on the [ mentioned earlier, the applicant can identify his or her
parent without any significant effort. In addition, an applicant also has access to his or her
parents” address, which means that he/she can make face-to-face contact with them. To
summarise, according to the law, if certain conditions are satisfied, the applicant is given

unlimited and comprehensive access to the private life of his or her biological parent.

Interference withgrivate life with such intensity requires balancing mechanisms that
ensure sufficient of biological parents.

I Birth Information [l Tracing Act 2022 (BITA 2022) s 6(2).
9 BITA 2022, ss 9(1) and 10(1).
19 BITA 2022, 2(1).




As already mentioned, the realisation — may .

I biological parent’s . The law il'vcs applicants access

to sensitive details of their biological parents’ personal lives. prevent i

. the law provides for a special mechanism — ‘Contact

Preference Register’.!! Its purpose is to keep records regarding adopted persons and their
biological parents and to ensure that these persons are connected to each other in such a

way that their rights are not violated.

Under the Contact Preference Register system, biological parents have the opportunity to

—

The law envisages the provision of birth certificate and birth information to the applicant
it made a

unconditionally if four prerequisites are met - the relevant parent: (a) has

statement in the Contact Preference Register; (b) has made a statement that

——

e The reivant body will

not release relevant information only in case when the relevant parent

s 14

Thus, ] applicant can obtain his or her birth information without any condition in cases
where the relevant parent expresses no explicit denial. In such cases. it is less problematic

to give priority to the right to identity because there is no active counter-act of the second

I BITA 2022, s 38(2).

12 BITA 2022, s 28(11).

13 BITA 2022. ss 7(1)(2). 8(2)(3). 9(4)(5)(6) and 10(4)(5).
14 BITA 2022, ss 7(1)(4), 8(2)(4), 9(4)(7) and 10(4)(6).




party to the release of information. Therefore, this paper will not focus on this part of the

law.

The main issue that requires in-depth research and careful consideration is the case when
the relevant parents explicitly refuse to transter information containing their personal life

to the applicant. The BITA regulates this conflict between two human rights by the

‘info on session’ mechanism, which plays a decisive role in solving the dilemma as
it aims privacy - parents."”

I " B BITA provides for

the relevant parent has recorded in the Contact Preference Register does [l

wish [ A the NN . on applicant is informed
that he or she has the right to receive

his/her birth certificate and birth information. Most
importantly, the_applicant is informed

I
I v B nformation sesion.

It should be pgted that the information session requirement is the only mechanism aimed
at regul aﬁngb identity NN 1n addition,

[ information session [] not followed by any legal responsibility that excludes the
applicant from receiving relevant information. As soon as the information session is held,
the applicant is able to proceed to obtain the birth information and birth certificate without

hindrance.'®

Thus, it is clear that under the BITA, the right to identity of adopted persons enjoys greater
protection than relevant [JJ]BBE applicant can obtain

relevant information in case of making certain efforts regardless of the will expressed by

S —
[ ——

), 18.
15 BITA 2022, s 17(2).
17 BITA 2022, s 18(2).
15 BITA 2022, ss 7(1)(c), 8(2)(c), 9(4)(c) and 10(4)(c).




the parent. On the other hand, information containing the private life of parents can be
released without their consent. The specific historical context of Ireland mainly dictates
such regulation, and the purpose of this act was to correct ‘historic wrongs”."” Said
historical context will be discussed in more detail in the next chapter of the paper so that

this sensitive issue can be investigated in depth.
1.3 Socio-historical Context in Ireland Behind Birth Information

13.1 Mother and Baby Homes — General Overview

h co I operated in Ireland, providing

housing and support for women who became pregnant out of wedlock and their children.
By that time, maternity out of wedlock in Ireland was considered ‘a sinful act
contravening the religious morality of the time and bringing shame to the family and the

whole nation”.*® Consequently, single mothers were regarded as:

... sinners, fallen women, strumpets, prostitutes, brazen hussies, Jezebels
riddled with venereal diseases, tramps and sluts, while illegitimate babies
were similarly vilified as bastards, weaklings, runts of the litter and the
spawn of Satan.?!

This public opinion was largely due to the strong influence of the Roman Catholic Church
on the society, which steadily gained control over various state institutions after Ireland
gained independence in 1922 This is clearly demonstrated by the fact that the Irish
Constitution of 1937 was heavily influenced by the then Christian teaching, according to
which ‘sex outside marriage was regarded as morally wrong’> and the only legitimate

form of sexuality for women was reproduction within marriage.*

10 June 2023.

2 Elena Maria Cantueso Urbano and Maria Isabel Romero Ruiz, ¢

)’ (2021) 49 CIF 107, 109.
Jude

—),24.
27.
2‘—).20.

2* Cantueso Urbano, Romero Ruiz (n 20) 109,




Therefore, women who became pregnant out of wedlock were transfcrrcdh

. i purpose of M t© provide assistance [J] pregnant women during

pregnancy and childbirth. After giving birth, single mothers were sent to Magdalene
Laundries to ‘reform’ them.® Their children would be placed in industrial schools uni

they were adopted. The practice of Mother and Baby Homes was so widespread that

. 977 | o« I pi:ced for adoption.

Many circumstances indicate that the conditions in those institutions were not

appropriat e most shocking and transformative evidence of human rightiiolations

was found , where

[ EBE d I 7 These findings prompted the state to
investigate the deaths and ;

The government [Jf Ireland established a special Commission whose final report was
submitted on October 30 2020, where various human rights-violating practices were

found.

One of the most shocking facts revealed by the Commission was h
. According to [ |
report, (15% i}

_).28 Illegitimate babies were four to five times more likely

to die than legitimate babies in Ireland in the 1920s.%

As for the single mothers, according to the Commission report, their placement in Mother

and Baby Homes was not done through coercion by the church or the state, they simply

25
26 o
i

N (2021) 45(2) AAF 138,
1
Chuildren’s INNEEGN - (55C 20 I 2018)

accessed 30 June 2023,

and
and

2 Redmond (n 21) 39.




had no other choice.*® However, this conclusion has been criticised as oral evidence from
survivors suggests otherwise.” For example, Mary Fitzgerald recalls being forced into a
Mother and Baby Home after she became pregnant as a result of being raped at age 13.
According to her statement, her parents wanted Mary to stay with them, but the priest

opposed it, and Mary was forcibly placed in a relevant institution.*

h in Irish [ . there have been systematic violationsl
— both single _ their - According . the Comi sion

report, there was no ‘gross abuse’ of children and women and therggxere only
I 1t was also found thath
I in the institutions | pavents, although

no harm as a result of vaccination was proven.**

Regardless of how complete and accurate the report of the Commission regardsh

of , the facts mentioned [ M clearly show [l there was
’s rights - institutions.

132 Adoption Practice—
For [l purposes of this paper, one aspect — is

particularly important - the practice of adoption. As already mentioned, the mother and
her child were separated after h then [N was (NN

adoption procedure served three goals simultaneously: a. single mothers would be

a grave violation

protected from the social stigma associated with having a child out of wedlock: b. children

% Executive Summary of Final Report (n 28) 8.

3 “Mother and Baby Homes Report Not the Full Truth, A Betrayal of Survivors’ (Amnesty International 4
June 202 1) <https://www . amnesty .ie/mother-and-baby-homes-report-not-the-full-truth-a-betrayal-of-
survivors/> accessed 30 June 2023.

32 Mick Heaney. ‘Joe Duffy et al Do What the Commission Could Not' (Il
_ 15 January 2021) —-'cullure;'l\-'—radw—wch;’iue—duff'\,f—el—;ll—du—whell—
the-mother-and-baby-home-commission-could-not-1 44582 77> accessed 30 June 2023.

* Executive Summary of Final Report (n 28) 15.

3 1bid, 248.




would be protected from the stigma of ‘illegitimacy’; and c. the interests of couples who

could not give birth themselves would be met. >

According to the Commission’s report, after the legalisation of adoption in Ireland in

1953, the adoption mechanism became the most popular way for children to escape from
Mother and Baby Homes. The report indicates that adoption was posgible only with
parental consent, which provided a two-step procedure for adoption - a.

I > ——

(established by the 1952 Adoption Act)* was also required to ﬁe sure that the mother
her

_ child’s adoption, although they were not always properly

informed about this right.*”

was fully aware of the decision. In addition, the mother had

In relation to adoption, the Commission report does not indicate that there was any

iicion. Yet, as it is mentioned with regard to placement in an institution, some mothers
-’ 3% Accordingly, the Commissiog_recognised the problematic nature of the
adoption procedure. However, it indicatedh

It should be noted that there are contrasting findings from the report in academic sources,
which describe cases when mothers in Mother and Baby Homes were forcibly separated
from their children. The adoption process was imposed - from the moment single mothers
were placed in Magdalene Laundries, they lost their own children.’ As Finnegan

mentions:

¥ Simon —

AAF ,239.
3 ' (2018), 34.
7 Executive Summary of Final Report (n 28) 253,
¥ ibid, 254.
¥ ibid.

4 Redmond (n 21) 14; Cantueso Urbano, Romero Ruiz (n 20) 115.
12




Regardless of whether passion, seduction or abuse had been the cause of
pregnancy; and irrespective of whether the infant had survived, grieving,
post-natal mothers were compelled to suffer in silence, and to submit,
without murmur to the anguish of their loss.*!

According to some sources, before the |eealisation of adoption in Ireland in 1953, there
was a black market in adoptions, and h were involved in .
business . sending _ Irish - to America.* There are also strong
indications that children’s deaths were being faked in these institutions in order to sell
them on the black market.*® After the legalisation of adoption, the practice of adoption
continued again, this time through legal means. The conditions of single mothers were

still inadequate until the enactment of The Social Welfare Act of 1973, which provided

allowances for single mothers.*

It is clear that the problematic nature of adoption in 20"-century Ireland was very acute.

Whether the adoptign was forced or the mothers had no alternative, in any case, it was a
gross violation of forced separation [ the

mother and newborn from each other causes significant trauma for both of them. As

Cantueso Urbano and Romero Ruiz note:

Being incarcerated against their will and deprived of their children left a
profound wound on them difficult to heal. As far as illegitimate children
are concerned, their identities were torn apart once they were separated
from their birth mothers and their past was concealed.*’

133 Public Demand for Ensuring Adopted Persons’ Right to Identity

Prior to the adoption of the BITA, Irish law did not provide for the right of h

B civc- B idcntity. [n such conditions, many of them

were struggling to find their birth mother. Therefore, the Commission’s report includes a

— University Press

2004), 28.

#2 Cantueso Urbano, Romero Ruiz (n 20) 112.

# Redmond (n 21) 109.

# Executive Summary of Final Report (n 28) 249.
* Cantueso Urbano, Romero Ruiz (n 20) 110.




recommendation for

ating an effective mechanism for adopted persons to exercise
h noted [

their right to identity.

B —

In addition to the Commission, the CtRC also expressed its concerns regarding ‘the .

I hat ensurcs IS vho M been adopted
have | nd services for family tracing’."

While McCaughren and Lovett also pointed out how important it is to protect the right to
identity of adopted persons, they also emphasised the need for the birth mother’s right ‘to

veto it if she does not want her identity disclosed’.**

Given that there was such a controversial experience with adoption in Ireland’s history,
and there was no effective mechanism in the legislation to connect a birth mother with
her child, there was solid social pressure for a modification of legislation. This social
demand led to the adoption of the BITA in its current form. The historical context in the
recent past in which mother and newborn were separated from each other without free
and informed consent, in itself required the implementation of legislative amendments,
based on which the mechanism of establishing contact between mother and child would
be ensured and, in this way, ‘historic wrongs” would be corrected. Consequently, this
socio-historical context should be taken into account when discussing and making
relevant conclusions in the subsequent chapters of the paper, because, without a complete
understanding of this unique historical experience of Ireland, it will be impossible to make

precise conclusions.

1.4 Development of the Irish Domestic Courts’ h regarding [[NNEGN
I

46
47

cutive Summar Final Report (n 28) 7.

), 45.
4 McCaughren, Lovett (n 35) 248,




In addition tg the socio-historical background, it is crucial to review the development of
the conflict privacy [ NG idendity [ cose-law [

Irish domestic [l Based on [l 's specific historical experience with adoption
practices, Irish courts have had to consider the circumstances under which disclosing
confidential information about a birth mother to her child is justified. Thus, it is essential
to analyse the courts” reasoning according to which the relevant state authorities were

guided in resolving the conflict of the aforementioned rights.

The Supreme Court of Ireland first recognised the right to identity for adopted persons in
1998 in O'T (I) v B.* The plaintiffs were two persons who had been de facto adopted in
1941 and 1951 before the adoption was legalised in Ireland. Thus, they were adopted
informally by The Rotunda Girls Aid Society. Both of them requested access to their birth

mother’s identity and contact information for the purposes of the declaration of parentage.

According to the case, both applicants carried out a meeting with Father Gerard Doyle,
who had access to the claimants’ birth parents’ identification documents. The applicant
IO'T was informed that his mother’s name was Bridget and she was from County
Limerick. Her address was also indicated in the records, but Bridget could not be
contacted at that address. Father Doyle contacted the plaintiff MH’s mother and informed
her about the situation, but she responded that she could not cope with the situation and
asked her not to call him again. The plaintiffs then requested to release their mothers’
personal data, which was refused by the Society on the grounds that the information was
confidential and its release would violate the parent’s right to privacy. They then applied
to the courts through various legal procedures to obtain the relevgat information, which
they claimed, was part of their right to identity. Based on the facth
[ | regarding _ identity andits definition was an issue of constitutional

importance, Circuit Court Judge stated to |GG order | incer

alia define [l scope of the right to identity.

90T () v B[1998] WISC-SC 11911, [1998] 4 JIC 0306 (SC).




The central question to which the Supreme Court had to answer was formulated as

follows:

If
parent [l not

B v hether such a right

the Constitution.>

natural [
have [N

Chief Justice Hamilton delivered the majority opinion:

identity by [l

on the

I Supreme Court, while recognising
. oxplained thyt it ] certainly
also indicated [JJJj in order to

protecting [
| said [N, to examine [N

I make a final decision based on it.

The Supreme Court non-exhaustively formulated the circumstances that a particular judge

of a case should take into account when resolving a contlict between rights:

(—
L

0 ibid.
! 1bid.




- Supreme Court,h, recognised that is guaranteed by .

larified that it is not absolute and that it [N

Constitution bu

[ . Accordingly, the court
out the possibility of automatically giving priority to any interest cording t(:uﬁ
I, solve M conflict [l interests byh
B individval [ -cousc. according B it, various factors [l

could be of significant importance cannot be exhaustively listed.

approach [ | subsequently applied case-law after rendering

judgment by | N 1n

=. m e |GG «fcr examining [ individual
High - of Ireland held - release - birth
mother’s identifying information was not permissible.

. mother did - want to reveal her identity, and she had a reason for that - she had a
family whose unity could be threatened if the requested information was given to her son.
In addition, during the adoption, the mother was promised her privacy would be protected.
Thus, her son was only given access to information based on which it was not possible to
identify his mother. The court weighed the interests of both parties and ruled that, in this
particular case, disclosure of the mother’s identity was likely to limit her rights more
severely than her offspring’s rights would be limited by denying access to the personal

information of her mother.

2 ibid
* The The [ ! .

539 | (HC).
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us, following_’s decision [ ) I right of adoptees g have
personal data ||| N v2s cnsured depending
I Hovever, after [ publication : Commission’s

report in 2020, the demand to create a more effective mechanism for

— adopted persons increased even more. Adopted people and their

advocates supported unfeggered right to information.>* In its report, the Commission also
emphasised the need for 3

However, Attorney General Séamus Woulfe opposed thisapproach, stating that giving
absolute rights to adoptees was against the Constitution Supreme [ NGNG
-.56 Accordingly, . implementation .such a legislative amendment required holding

a referendum.

As already notcdh o () I cither l‘
Il adoptees [N ~o- I icht o [ ore absolue [N

and their limitation is permissible. Consequently, a compromise version was eventually
developed, reflected in the BITA, which implies almost unlimited access to information

for adoptees. The only balancing mechanism designed to protect the parent’s right to

ivacy is the information session requirement, which formally excludes the absolute
h to identity, but -, provides unlimited access to relevant

information to adopted persons.
1.5 Concluding Remarks

This chapter provided a legal and socio-historical overview of the Irish experience of
adoption. The analysis of the legislation in force in Ireland demonstrated that the law
gives adopted persons almost unlimited access to their birth parents’ personal data. An

analysis of Ireland’s historical experience regarding adoption has made it clear why Irish

34 David Kenny, The Journ:
- 24 Juli 2023.
55

T (2021), 5.

3 Jennifer Bray, The Irish Times, ‘Way Cleared for Law Releasing Birth Data to Adopted People’
<https:/fwww-.irishtimes .com/news/politics/way-cleared-for-law-releasing-birth-data-to-adopted-people-
1.4072396> accessed 24 July 2023,
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legislation was amended in such a revolutionary manner _After publicising the facts of
severe violations of the rights of mothers and children in s
especially, ] 1arge-scale practice || BN ncwborns, public demand for

restoring contact between mothers and children increased significantly. Consequently, the

government addressed this issue by implementing the BITA.

As it was shown, — a major obstacle [J] imglementing

B BITA as the court considered that the appropriate mechanism for resolving

I idcntity I v ould be balancing interests
I Ultinmately, ] government enacted [ legislation, [JJl. arguably,

does not conflict with Supreme Court case-law and, at the same time, serves the interests

of society.




Chapter 2
Theoretical Basis and Practical Implications of the Right to Identity

2.1 Introduction

Having reyiewed the relevant circumstances for the discussion on the right to identity in

Ireland, examine [JJj scope [l this [ B. The purpose of this

chapter is to review how this right emerged at the international level, to what extent it
operates in various international acts, and finally, what impact it has on different aspects

of right-holders’ life and personal development.

2-2— Identity
221 —)

1t B difficult [l say precisgly when [ | right to identity gained recognition in international
law. Although the 1966

P explicitly recognis

, it distinguishes two rights, the
combination of which ensures 7
— guarantees the [N

e —

Article 24, paras 2 and 3 of the ICCPR, reinforces the guarantee of registration, naming

and citizenship of a child:

g
57,141

S ICCPR 1966 art 17.
20




Thus, I 24 reinforces i can [} considered [
basis of the - identity as registration I ks it possible [ |
preserve . identity _ which she later has access.®

|

(3]

22 (CRC)

I :cccived [l mostim ﬂant— in
1989 when [l CRC explicitly reccugnisuadb.61

B this regard, B CRC contains two relevant articles:

h
]
I
]

5% ibid, art 24(2)(3).
%0 Besson (n 57) 141.
SUCRC 1989 art 7.

2 ibid.

3 ibid, art 8.
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It is evident that the wording in the CRC absolute nature [

. nitially, implementation of [l in [ initiated

by ] Argentine delegation, as Argentina experienced the disappearance of children,
which was carried outb
-.64 - of these _ some were adopted, and the Argentine

government felt it necessary to trace them.*® For thi pose, the Argentine delegation
promoted the creation of an international mechanism restoration ||| N

_ whose right to identity had been violated

It should h initial draft B e crC D
- to identity . an absolute nature. However, , some -

states expressed objections [JJJlJ. Finally, ]l 7 was formulated according to the
compromise version, and the words ‘as far as possible’ were added to this article.

Additionally, in paragraph 2 of the same article a reservation was also added that states

fulfil their obligations *

N . which meant that the idea
B iccniity was rejected

223 —of

N (HCCH)

Later was also reflected in the HCCH in 1993, where obligations

arising from were explicitly emphasised. [ 30 ] HCCH
indicates [l obligation [l states |

5 Lorenzo Tondo.—

accessed 15 August 2023.

" [2020] ROK 223,227,
57 Marianne Blower

The Impact [l Family Paradigms® (Il 22(4) MJIL 587, 647.




reserved ™ [l said information is

E—

224 The United Nations — (CtRC)

I Medically Assisted Fertilisation

I CRC recognises [l right of [l _ information about [JJj or her

. vwhich includes ] personal [ of the birth parents. In addition, the CtRC
has repeatedly condemned the practice in various countries, d on which it was
possible for children born through medically assisted fertilisationti no NG
—.70 The CtRC called on States to create mechanisms to
ensure children’s right to identity. Thus, the CtRC does not interpret the CRC to authorise

States to continue this practice.
2.2.4.2 Baby Boxes — Anonymous Abandonment

The CtRC takes a stricter approach to safe haven ‘baby boxes’ where a mother can give
birth and leave her baby anonymously. The CtRC called on Austria and the Czech
Republic to end this practice’’ and make efforts to adopt alternative measures such as

anonymous birth at hospitals to prevent abandonment or death of newborns. However,

5 HCCH 1993 art 30(1).

B, art 30(2).
70

71

), 11; ll.N.
), 10.
submitted

). 29-30;

I . 49-50.




the CtRC considers the igpnlementation of anonymous birth acceptable as a last resort to
achieve the stated goals-h, it obliges states [ NG

B parent and provide access to it later by the child. Furthermore, the CtRC encourages

states to address theroot causes of child abandonment by implementing various social
programs such as

B CtRC considers [l practice of anonymous abandonment through baby boxes
inconsistent with the CRC and urges the states to replace it with anonymous birth in
hospitals as a last resort. In addition to the fact that babies born in baby boxes are deprived
of the opportunity ever to receive information about their own identity, this practice has
itional problems. In particular, it is argued that baby boxes do not provide adequate
the parents’ . and there is a high risk and threat of third-

party to force [N b . NN birth parents

do not receive proper psychological support when using baby boxes, which i ;eases the

possibility of repeating this experience.™ This can be understood as the fact

does [l take I combat [l causes [l child abandonment, which the

CtRC urges states to do.

2.2.4.3 Anonymous Birth

Although the CtRC called on Austria to promote anonymous birth practice at hospitals as

st measure aimed at reducing cases of child abandonment, it also empghasised that even
L anonymous [ ] hospital, a confidential [ ofL
- shoul kept, which - will have access to later.” Thus, the CtRC does
not considerh in accordance with [JJj CRC. [l reason

behind this is that in such a case, the birth parent does not reveal her identity during

submitted

) (Concluding Observations: Austria), 30.

7 ibid.
75 Concluding Observations: Austria (n 72) 30.
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childbirth, and therefore the relationship between her and the child cannot be restored in

the future.

In this case, the CtRC criticised Austria for not having an aﬁpriate legal framework to

ensure that the birth parent’s personal data were stored establish | N

in the future if so desired. Accordingly, the CtRC indicated to
Austria that in case of by [l birth [ in [l hospital, [l

legislation should provide a mechanism for setting the possibility of contact between the

him/her and the child.”

Thus, the CtRC’s conclusions clearly indicate that the legal framework that allows a
parent to give birth and abandon a child and does not ensure
B virih parent and the child, thus, excluding the chance of contact between them even

if there is consent from both parties, is contrary to the CRC.
2.2.4.4 Confidential Birth

France and Luxembourg, whose legislation the CtRC also assessed,” have different
experiences with anonymous birth. In contrast to Austria, the legislation in these countries
ensuzed that records of the birth parent’s identity were kept during anonymous births.
Yet L did parental consent. - CtRC
did not consider such a legal framework to appropriate and reiterated its
E necessary [

addition, JfCiRC

urged states for disclosing [

L]

recommendation, according to which, states should

76 d
——
|

25




identity and to take necessary steps to neutralise the grounds that lead to the use of

confidential birth by parents.”

Thus, it is clear that the CtRC condemns all 8 — supports [l
practice . v hich implies “ receive
. iocluding [l identity of . cven in the absencc=
- consent.

Bl mcans that the CtRC prioritises
I promotes [l system that ensures unrestricted [l to birth

parents’ - Although, . alre mentioned, the CRC text was formed due to
compromise and its wording leaves CtRC

sees this discretionary power within limited boundaries and considers any form of

over [l parent’s interests

anonymous birth inconsistent with the CRC.

2.3 Right to Identity — Protected Interests and Threats

There are still many questions regarding — i logical

-. This issue is . sensitive and complex nature and is characterised as

_’ after . 1990s.”° Despite the ongoing discussion regarding

the scope of the right, there is already a consensus on the necessity for the existence of

the sid rightas cconomic I

First of all, it should be noteg that both children and adults enjoy h
I 24 I ICCPR and specifically recognise | NEGEN

. identity in the context of children, however, this does not preclude the extension of said

- ————————

7B %sson (n 57) 138.

B0

) ULR [l
100.
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right to adults. Due —, e emphasis here [J] on l
[N child at [N CRC :
However, [ private life enshrined [ 17 I 1CCPR and Article 8 of

the ECHR extends to adults as well, and it is from this right that the right to identity

derives in d ents where such a right is not explicitly stated. Thus, both children and
adults cnjoyL
cency | —

only protects

imposes [N
it [l ensure the preservation B birth information and subsequent access to
it3? Thus, identity || A (¢ duty [l develop a legal framework

that ensures the availability of birth information to the right-holders.
As for the concept of identity, its complete definition is an unfulfilled task. Article 8 of
the CRC lists specific types of information that are part of identity: *°

I Thus, identity is an open concept™ and it is

impossible to determine all the aspects that will fall within its scope in advance. However,

_ obligations arising from

has positive and negative obligations.®! The

I from interference in self-determination by

birth information and, specifically, the record of the identity of the parents clearly fall

within this scope.

2.3.1 Protected Interests

In general, the right to identity_has two types of legitimate basis - firstly, for a medical

purpose, it prevents hereditary

I i allows the NG ov - I 1t is self-

evidently true that access to a proper medical history plays a key role in the prevention

81 Besson (n 57) 144.

5 Blauwhoff (n 80) 102.
8 Jumakova (n 66) 230.
8 ibid.

5 Blauwhoff (n 80) 102.
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